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L THE'NATURE OF THE MAINTENANCE AND CURE OBLIGATION .

4

An employer's obligation to providé for a seaman who becomes sick or injured while m

the service of his ship is an ancient oned The-duty is implicit in every seaman's-employment .
‘ contract, " Aguilar v. Standard Oil; Co.,'318 U.S. 724, 730 h. 6.(1942); Bertram v. Freeport-

McMovan, Ine., 35 F.3d 1008, 1013 (5th- Cir. 1994). However it is not; strictly speaking,-2
contract right. "It is the fact of employment, or more acourately, the- fact that, the seuman is
engaged in the service of the ship which. creates the right and sot the form of contract.” Gilmore

& Black; Law of Admiralty, 287 (2d ©d..1975). Sée Vaughan v. Atkinson,;369 US. 527,533 -

(1962);- Maintenance and cure provide g seaman with food and lodging when-he beconies sick ox
injured while in the servicé of his ship, and the right to the benefits "extends during the:period

when he is incapacitated to do a seaman's work and continues until he reaches maximum medical
recovery:: Vaugham, 369'U.S. at 531, Maintenance -and cure-ave due without regaid to the -

¢

 negligénte of the employer or seaworthiness of the ship, andigive the séaman, ‘without. witlful

17, Articls VII of the Laws.of Oléron (12th Century) states: = 11 . - .- A
4 e !“i‘f £ ; ¢ . R T li '.'." T ‘1 ) “e‘ * ,." ”‘;r'q.;.i.
byt If it hmppens that sickness seizes on any of the marinets, while in theservice.of . - ... (o .y
... . heship, the mastor.ought to set him gshore, o provide lodging and sandlelight, .« . ..o 4
L. for Him, and also to spare him.onp of the ship-boys, or hie a woman toatiend 0 T
" Wi dad Jikewibe'fo afford him suh dict as is visual'id the ship} that 14 19'say; 6" " ™

t

¥

caire o the master to alfow it him; and if he will have better diet, thié master skiall npt bé 4,42, = v §
;e ‘bgund to provid  fo hitm, unless-it bo at the mariner’ own coskand,chargagy, i1, 1. f -1y
S ... und i the yesse] bo sondy forher departues, she ovght not o, sy for ho sid, . | ..,
oy Aick party - but if be reqover, he ought to have his full wages, deducting o1y
A L -sich chargés as the niaster has'beon at for him. And if e dies, his wifgor'flext -t Y
{,‘{&“s" ' !ﬁnshbllhnv'e:iﬁ‘- gt P O A AT AN
R TH * D
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si¢f ¢ tArtiole XIX of the Eaws of Wishuy (Ciiten, 13th Contucy) is similar:

U It seaman falls iil of any digeass) and it is convenient to put him ‘ashore, ho
ghall b fiéd as he Was aboard, and have somebody 1o look éfter him theie; and -
o v?lieﬂx'eis‘recévp’red;be.pﬁdhirwages;'aﬁdifhedies’liiswag‘esshall'Bepaid
et tohiswidoworheirs, - . o 0 m L am e L

oo

v, Auigle XLV of the Laws of the Hpiso Towns [1597] provides: - -

'L Jf any marinier falls ick of any disease ke stialt be put ashore anll miaintained in”
like maiinei ds if he was on ‘shipboard, ‘and be attended by another mariner. - Lot

* However, the master is not obHgated fo stay for him; if'he recovers his health, he : - oo

shall be-paid his wages as much gs if he had served out.the whole voyage; in . . . . i

case he dies his heirs shiall have what is due to him. . . o L

o, Aticle XI of the Marine Ordinances of Louis XIV (1631) provides:
war . ifa’seaman be wounded in the service of a ship, of fall sick during the voyage,
Cor he shall be paid his wages, and tregted.as a oharge of the ship, and if he would

be wounded in fighting against enemies or pirates, he shall be cured at the

. charge of the ship and cargo. o )

* * Allthe above are quoted-ffom the marine Taws reprinted at 30 Fed, Cas. 1171, of seg. *

S L

- ™ yinich as he had on Shipboard i his health, dnd isthisig:niore, unless ibfledsed* s i iy
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misbehavior on his part, subsistence, lodging and care to the point where maximum cure hag
been achieved. Johnson v. Marlin riling Co., 893 F.2d 77, 78-79 (5th Cir. 1990).

- " “Maintenance" represents -a per diem livitig allowance, which is paid so long as the
seaman ‘resides outside the hospital and has not reached the point of maximum cure. Cooper v..
Diansond M Co., 799 F.2d 176,179 (5th Cir: 1986), cert: dended, 481 U.S. 1048 (1987). -On the
other hand, "cure" involves the actual payment of therapeutic, medical and hospital expenses not
otherwise furnished to the seaman, which is mdde until the point of maximum cure, Jd; Pelotts

v. L&N Towing Co.; 604 F.2d-396, 400 (5th Cir, 1979)... The Supreme Court has recognized the .

policy of liberally-applying the remedies of maintenance and cure.."*When there are ambiguities
or doubts, they are resolved in favor of the seaman, " Vaughan,369U.S.at532, - .. . ..

Y s’Phe-éxi:ployer may be: able to:recover its maintenarice and .oufe péymepta ﬁoﬁ,,a— third-
pérty tortfeasor. Bertram-v. Freeport-McMoran, Iuc., 35 F 3d 1008, 1014-16 (5th Cir.. 1994), - -

Other affirmative duties arise with, the obligation 0. pay maintenance and oure, For
instance, it has been recognized that the employer must take steps to insure that the sick or
injured seaman agtually ‘receives proper medical care- and treatent. DeZon v. American

Jones Act for negligence of ship's physician); Central Gulf 8.5, Corp. w Sambuila, 405 F.2d 291
(Sth Cir. 1968); Sykiotis ».. Sea_Enterprises Corp., 327 F.2d 82 (4th Cir. 1964); Rodgers v,
United States Lines Co., 189.F.2d 226,229 (4th Cir. 1951) (requiring otdinary and reasonable
medical care under the circumstinces):- If necessary micdical treatment is not available aboard
the vessel, it gy be ifctinbent vion the Master to put the vessel into port "where medical

Pirs 2

assistance is available. . THE IROQUOIS, 194 U.S, 240, 241:42.(1904); Holliday v. Pacific
Atlantic $.S. Co., 197 F.24 610, 611-12 (3d Cir. 1953), cert dented, 345 U.S, 922 (1953)
(finding Hability for failure to timely surnmon doctor to vessel in port), Joshua Hendy Corp. v.
Clavel, 139 F,2d 37, 38 (9th Cir. 1951); but see Medina'v: Erickson, 226 F.2d 475,-480-81 (9th
Cir. 1955), cert. denied, 351 1).8. 912 (1956) (holding that ordinary prudent master standard
applies when deciding whether to 'fe'xm,_inate.ybyagé:apdjprbgeed tp port) and Payne v. Tanker
Co., Inc., 1955 AM:C..694 (ED. Va. 1954) (recognizing no duty to deviate voyage where
infjuries do not appear life threatening). If hospitalization is required, the vessel owner or Master
must see that proper travel arrangements are made, Sce Spellman v. American Barge Line Co.,
Inc., 176 F.2d 716, 71920 (3d Cir. 1949); Murphy v. Americiin Barge Line Co., 1691.2d 61,
64 (3d Cir.), cerr. dened, 335 U.S. 859 (1948), If proper care is not tendered, and the seaman's
condition is worsened, the employer may be ligble not only for the increased medical expenses
and maintenance that-may-become necessary, .but also for the resulting damages. Cortes .

 President Lines, 1id. 318 U.S. 60, 667-68 (1943) (holiding vessel Gyner/employer liable under

Baltimore Insular Lire, Inc., 287 U.S, 367, 371 @1 932); Ladjinii v. .Rag:éﬁc’ Far East Line, 97 ‘

F. Supp. 174,179 (N.D. Cal. 1951).

Concomitant with the duty to provide the -neceésm& maime'nance and cu're: .iﬁérit:ime law
also imposes upon the employer. the-duty to promptly investigate claims made- by the seaman,
See Vaughan, 369 U.S. at 530; Harrell v, dir Logisdecs, 805 F.2d 1173, 1175 {5th Cir, 1986). In

cases where the employér's investigation of the claim i& deficient, €.g:, failire to consult with the

treating physician or review any medical records, the employer exposes itself to compensatory

and other damages for denying benefits, Moraley v. Garijak, Inc., 829 F.2d 1355, 1361 (5th Cir.

7011709.00000,080509
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1987); Breese v. AWL, Inc., 823 F.2d 100, 103-104 (Sth Cir. 1987). On the other hand, an
employer need not immediately begin payments, but is entitled to investigate and can require
corroboration of the claim McWilliams » Texaco, Tne., 781. F Zd 514 519-20 (5th Cir, 1986)

R DETERMIN]NG HOW MUCH MANI‘ENANCE IS OWED

Because mamtenance vrepresents a éubsistence allowance payable to the seaman for food
and Iodging until thei time. he has: reachied maximum cure, the nature of the injury should not
affect.the amount to be paid, .Cavifield v. AC&D Marine, Inc.;-633 F.2d 1129, 1132 (5th Cir,
1981). Maintenance is intended to cover the reasonable costs of food and lodging comparable to:
that which. was received-by the seaman on'the ‘vessel. :Springborn v. American Commerciil
Barge Lines, Inc., 767 F.2d 89, 94 (5th Cir, 1985). One of the fundarnental rules.for recovering
maintenance is that the seaman must actually incur the costs, and thus, if the seaman stays with
his parents or even at, his- own ‘house: during his convaléscence, maintenance benefits may be
reduced or eliminatedk: Nichols vi Barwick, 792 F.24.1520, 1524.(11th-Cir. 1986); Harper-v.
Zapata Off-Shove.Co., 741 F.2d 87, 91 (5th: €ir..1984); Curry:v. Fluor Drilling Services, Inc.,
715 B.2d 893, 396 (5th Cir. 1983)..However, the employer may not be.able to take advantage of

- thisifits wrorigﬁ:l failure:to pay maintenance forced the seaman to live with-friends or relatives

when he wotld not have*eilierwise done SO.. Malmllan " mg JANE A.: BOUCIMRD &85

. Supp 452,464 (BD. NY: 1905). "+ - o

. Courts will: oﬂen determme the actual amount of maxntenance owed based upon evndence
of the plaintiff's actual expenditures for food and lodging in.the locality. Nichols, 792 F.2d at
1523-24; Springborn, 767 F.2d at 94-95; Gauthier v. Crosby Marine Service, Ine., 752 F.2d

1085,:1090 (5th Cir. 1985). . Evidénce of the seaman's actual expenditures'is often given deter- '

rhinative weight onrthe maintenance.rate issue, ' MeWilliains v. Texaco, Ine., 781 E.2d 514; 517
(5th Cir. 1986); Tate v. American’ Tugs, Inc., 634 F.2d 869, 870 (Sth"Cu' 1981), Incandela .

. American Dredging €o., 659.F.2d.11, 14 2d €ir. 1981).- . w
Or the Evidepce can be- what the "average single seaman” cost ofliving would be i m a lqoakty Beoanse the ﬁmb :

and. effort to-produce, this- type of evidene is wsually not, economically justified, the, , Gourts tecognize that;, logal
standardized rates’ are oﬁenusgd. Ofcomqtlme mmsgonpﬁomumeﬁo fime dueto inflation. $35 a dsy hag.
been the informally accepted fate in’the' westeth gulf codst fof the Jast 10 years or so. See Wolf'v. Cal Dive 2009
Lexis 15190 (ED. La. 2009) upholding $25 a day and denying a motion to increase it. -However the §25 figure is

not mandatory, and the: seanian can ‘get’ more if he can prove his entitlement;, In this régiard-ses Hall v. Noble

Drilling (US) Inc. 242:F.33-582 (5% Cir.2001) where the court approved a fittle-tiiore than $30/day tasedmpon

evidence of the cost of this mortgage, insurance, utilitics and food, Accord, Harrison v. Diamond Offshore 2008 -

Lexis 17120 (E.D La, 2008)  applying 2 $37 a day vate on the basis that the Hall decision in 2001 approved s $3}
rate andwifhmﬂationtﬁswould now be $37. ° .

Many hmes, the seaman's articles of employment will regulate the payment of
maiifendnce,  While thie Siipreme Couit has recogmzed that dn’ employer cannot contractually
abrogate or Testrict ifs duty to pay maintenance; Cortes v. Baltirisore Insiilar Line, 287 U.S. 367,

371 (1932), some courts have’ allowed an employer to- contractually regulate the amount- of :

mamtenance payments Dowdle v. Oﬂ‘shbre Express, Im:., 809 F. 2d 259 263 (Sth Cir. 1987). 1987)

7011709.00000.080509
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T I DEFININGCURE -~ ..
. As noted above, "curc" may'be defined as the reasonable medical expenses for treatment
until the seaman is found fit for duty, or until "maximnm cure” is reached. Once it is determined
that the seaman's condition is perinanent in nature, or that additional miédical treatment merely
serves to alleviate pain and suffering but does not otherwise imptove the seaman's condition,
maximim‘cure is deemed to have.been reached. ‘Vellz v, Ford Motor Co., 421 US. 1,2 (1975);
Morales v. Garijak; 329 F.2d 1355, 1359 (5th.Cit. 1987); Springborn v. American Commercial
Barge Co., 767-F.2d 89, 95 (5th Cir. 1985); 'Pelotto v. L&N Towing Co., 604 F.2d 396, 400 (5th
Cir. 1979); Cex v. Drave Corp., 517 B.2d 620, 623 (3d Cix. 1975); Crooks w. United States; 459
'F.2d 631 (9th Cir. 1972). Treatment tesulting in.a "betterment™ of thé seaman's condition needs
1o be distinguished from that which is: !’palléative. e .

The actual determination of if and when the seaman has reached maximum cure is a
medical quéstion which is determined by the trier of fact.” Breese v. AWI, Inc., 823 F.2d 100,
-104-105 (5th.Cir.'1987). Given'the longstanding: principle that seamen are treated-as wards of
the court, it has been held that-ambiguities as to whether maximum cure has been, reached must
be resolved in.favor of the seaman, Kratzer v. Capital Marine Supply; Inc., 490.F. Supp. 222,
230 (M.D. La, 1980), aff'd, 645.F.2d 477 (5th Cir, 1981). :Musielak v. Rowan International,
Inc., 814 F. Supp. 556, 557-58 (S.D. Tex. 1993) ("fact that a doctor has determined seamyan has
reached maximym medical improvement, does not necessarily preclude’ the possibility an
employer acted calléusly and indifferently. in denying maintenance .and cure benefit* where
anibther.doctor reached a different.conclusion). . : L A N A IR I 23

RN o o by 4 . ‘ o S

++ Of concern: for eniployers is-the lack- of a set time Kmit on the-employei's liability for
maintenante aid cure, .so*lonig as. thére remains a.chance of improvement in.the seamanis
condition; See Calusar S:S, Corp. v. Taylor, 303 U.S: 525,531 (1938); Farrell, 336 U.S: at 516-
19. Such fears are tempered somewhat by the: Supreme Court's holding in Calmar S.8. Corp.,
liniiting payments of maintenance and oure ini the future to those treatments which are expected
i1 the' immediate fiturg" ay récommended by the phyisician, Calmar 8.8, Corp., 303 US. at
'531-32; Bonnaqu 3, Grildunoe Fishing Corp, 919 F. Supp, 46, 48 (D, Mass, 1996) '
.. - Significantly, the origin-or cause of the seaman's disability, the fact that it may have pre-
-existed the voyage in ‘whichit became symptomatic, whether it origiiiated on another vessel, or
was due'to the' fault of anothier vessel, may be deteririned to be irrelevant to the employer's duty
to provide mainteriance and curé under the particular facts of any case. Stevens v. McGinnis,
. Inc., 82 F.3d 1353, 1358-59 (6th Cir.), cert, denled, 117 S.Ct. 433 (1996) (allowing maintenance
and cure for removal and treatment of brain tumor that was possibly symptomatic during service
aboard vessel, but was not diagnosed until five months after discharge); -Gauthier v. .Cosby
Marine Service, Inc., 499 F..Supp. 205, 299 (E.D. La. 1980), on reconsideration, 536 F. Supp.
269 (ED, La. 1982), affd, 752 ¥.24 1085 (Sth, Cr. 1985); Petition of the United States, 303
F. Supp. 1282, 1311 (E.D. N,C. 1969), aff'd; 432 F.2d 1357 (4th Cir..1970) (recognizing validity
of maintenance and cure claim where lung cancer manifested itself while in service of ship);
George v. Chesapeake & D. Ry., 348 F. Supp. 283, 287 (E.D. Va. 1972) (maintenance and cure
allowed where malignancy was present, but not known, during setvice on ship); Meade v. Skip
Fisheries, Inc., 385 F. Supp. 725 (D. Mass. 1974) (citing cases). Employer required to provide

70'11709.00000.980509
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\ _ ongoing cognitive rehabilitation- for brain- -injured .seaman. -Petition of: RIF -International Corp
(Dist. R.1.'5/7/03 €A- No,01-588S). Witman v. Miles 387 F.3d 68 (5™ Cir 2004) (No
Maintenance and Curé due to seaman with Multiple Sclerosis where treahnent would only slow
dewnorahonbutnotmlprove condxtloﬁ) b Sl LR

8 .
ot
.

IV THE SEAMAN'S R.IGHT TO UNEARNED WAGES
'.; “-. ' ordg e s T "1 I; { ] . . . a .
REERY ¥ seaman's nght to reoover lmeamed wages isa cotonawy of theinght.to maintenance’and .
cure, and‘tlms, all-three are frequently.at issve.. Dailey-v. Alcoa 8.5, Ce., 219 F. Supp.601, 603-
604:(B.D. La.1963), 4f'd, 337 F.2d 611 (5th Cir;:1964).- Under usyal circuinstances, "unearned. -
wages! represent:an entitlement to-those wages.that the seaman would have eamned-had he been
able to.complete thie:terms of his. employment.”- Areher v.' TransAmerican Services, Ltd.,; 834
F2d 1570;:1574-75 (L1th-Cir. 1988)." Warren v.. United Stites, 15F: Supp: 836; 838 (D: Mass;
1949). " H:stoncalty uneaméd wages: were.paid until the."end of:the: voyage on which. the:
seaman fell ill; Farrell v. United States, 336 U.S, 511 (1949). :
It is not uncommon for a crewman's counsel to allege that a seaman who has been demed
his unearned: wages is entitled 't6 ‘tecovery:of ‘thei*double. wage: penalty provided in46 U.S8.C.
§.10313 .. The:reported decisions to. date have reached & contrary result. Gaevam viMatitime .
Overseas Cmp.,‘SQ F 3d 1496, 1510 n.13 (Sth:Cn' 1995) (en banc) R 4E e e e
.Y PRRTIESRT ¥ : B R T t;-“‘r
3 Lo e g o e b gl g‘w .‘:_'3' .

({ %«% V. 'I'HERECOVERY OF ATTORNEYS' FEES AND PUNTFIVE DAMAGES-

o bl Mény décilsiéi:siheid ‘a "callous”; "recalcitrant”, or "willful and persistent” refusal to pay
maiiténgnce and’ cure “could .result:in:the: imposition: of attorneys' «feesand - even punitive
ages:. - Thiésécasés principally: rely upon 'the Supreme Court's decision in Vaughar .
Atkinson369.%).8.:527 (1962), which held: that atterneys! fees maybe awarded in maintenance
aﬁd‘acufé cases whete thé Ueferidants'- failure to pay is "callons* of "willful and persistent” in
nature. ' Although punitive damages as such were not before the Court in Atkinson, the recent
decision:in-Atlantic Sozmding v. Tawmrqnd - * (2009) has confirmed punitive damages
are available. T o -

— w ‘I‘HBEMPLOYER'S POTEN'I'IAL DEFBNSES
"W, fo ' i -_' N RTARS W
! 'I‘he Sﬁpreme Com-t!s decision in Aguilar " Standard 0il Co. of New Jersey, 318 U.S.
724 (1943), made clear that an employer's defenses to a seaman's claim for misiritenance and
eure are few, and narrowly construed As reoogmzed by the court ‘ .
o ty ot . 3
F.on v USa broad‘ is the. shlpowner's obhgation that neghgence or acts short of
. ¢ulpable misconiduct eh the seaman's part 'will not relieve him of the
‘responsibility. Peterson’V. The Chindos, 6 Sawy 544, 4 F 645 (DC); see
also The X F. Cuid, 43- F. 92 (DC); -The Ben Flint, 1 Abb. (US) 126, 1
Biss 562, Fed Cas No 1,299 (DC). Conceptions of contributory

.....

7011709.00000.080509
' F-00005



.« negligénce, the fellow-servant doctri %, and assumiption of the risk- have
w1 no pldce i thie liability - or defense. against- it. Only-'some willfil
+ - misbehavior .or deliberate-act of- indiscretion - suffices to* deprive’ the - :
seaman of his protection. The Ben Flint, 1 Abb (US)-126;°1: Bigs. 562, F
Cas No.1,299 (DC) supra. The traditional instances are venereal disease
and injuries received as a result of intoxication,...
coe Mol e e ;
Id. at 730-31. The willful misbehavior of a seaman allows the employer fo assert a defense to
inaiitenance, cure. and uneatried-wages, However, the employer. bears-theshurden of proving any
aissertéd defenses to claims for maintenance-and cure, Gulledge v. United Siates, 337 F. Supp.
1108;.1112.(E.D. Pa. 1972).* Moreover, despite an irjiiry. haviag. been sustained due to fhe
willful: misbehavior of the seaman; the employer may remain- obligated. to provide emergency
miedical. treatment, althéngh continuing non~emergency-treatment up fo maxiimum ‘care may not
bexequited. ‘See Barlow'v. Pin.Atlaritic $.8. Corp., 101 F.2d 697,.698:(2d Cir: 1939).. A brief
summary of the typical deferises asserted to maintenance and.cure claims is provided below: - -

. ) el g & _':": Lt
A, Willful Miscondug

. 3 e
taals VRS SR e !

R TN

e ' o SLAVT T e e ey et
#* *» Where a seaman's injuties;are the result.of his own willfu] amisconduct; the'employermay:
beclieved-of the-duty to provide mainteriance.and cute. For instance; in the. elassic exatnple of
Matthews v. Guif & South American $.5./€Co.,-1964 AM.C.'305 (ED. La.), aff'd;:339 F.2d-702
(5th Cir. 1964), a seaman who sustained injuries in a fight with men attempting to collect from
him for the services of a prostitute was found to have been engaged in willful misconduct. Other
willfol miisconiduct inchade: . oty L L. E

SRNE g

€1): «:¢ 1+ sGross. inebriation. ~ Dailey v. Alcoa Steamiship Co.; 611, 612-13 R.2d 337 ‘(5th Cir. .

ot a1, 1964);Bloomguist v.. T.J;. MeCarthy: Sedmship Co:, 263 F.2d 590, 593 (7th Cir

2 it 1969) . - However, Jin some.;instanees. more drunkenness, will not bar recovery- of

- ¥ w maintenance and, eure.:: Bently,n. Albatross’ 8.8.: Co., 203. F.2d 270,: 274 (3d Cir.

av.+:1:1953); The Quaker City, 1 F.Supp. 840,843 (E.D. Pa: 1931). , Indeed; the Eleventh:

tarvest - o Cireuit's opinion .in: Garay: w. +Carnival . Cruise, Line, - Inc., recognized gross

wayw Yo ihebriation 1S not & defense. where: the employer tacitly approved dmukenness on the
part of the crew. 904 F.2d 1527, 1531-32 (11th Cir. 1990) .

@ Alcoholism - Unsurprisinigly, some seamen have been found to be alcoholics, with all

resulting cotiiplications, including liver disease.- In such inStances, at least one court

has recognized that long term alcoholism may qualify as misconduct barring recovery
T ut L for resulting disability.. Des Jardins v, Foss, Maritime.€o,, 1993. AM.C. 2233, 2239
-0 (W.D, Wa, 1993)... . s Tee L R
3) Fighting - In cases where the seaman is involved in a fight and sustains injuries while
acting as the. aggressor, courts have recognized -such qualify as willful thisconduct.
Gulledge v, United States, 337.F. Supp. 1108;:1112 (E.D. Pa.), aff'd, 474 F.2d 1340
(3d Cir. 1972); Fountain v. John E. Graham & Sons, 1993 AM.C. 1978, 1984 (S.D.
Ala. 1993); Mears v. American Export Lines, Inc.;457.F. Supp. 846, 848 (S.D.N.Y.
1978). -... SN , N
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.(4) Sexually 'I‘?ransmxtted“Emease -s»Rerhaps the alassnc ';mmdeﬂts are cla:nms for:

ved . maintenance-afid :curé fesulting from: véhereal 'diséases which*have incapacitated the

- seariian: . See Ressler v:. States Mirine:Lines, Tnc., 537 24 579, 581-82 (@dCirs

1975) ‘The decision in’Bynunt v Premier-Cruise Lives, Etd., 1994-AM.C. 2178
o " (N.D. Fla. 19-94) is. an example of how:this defense:has been succéssfully applied in.
a + the context of atvHIV cnse. However, as noted therein, the contraction of HIV is not-

.o nécessarily willful' given ‘the immerons+ means.: of itransmission of  the:disease.

b Meﬂman, YAIDS, The' Ameticany Seaman; and“ﬂle Law. of. Feré‘onalﬁlnjm'y, 13 Tul.z
Mar, L J. 101 (1989):7 (¥ £ bt T _
.. . ;\f.;-, Coe e .
) Drug Almse Where ﬂxe seaman's injuries can be traced to drug ahuse mamtenance
and cure may be denied on the basis'of willful - miscoiduct. - Simon v. Canr Do IL;
Inc., 89 F.dd 240, 242-43 (5th Cir. 1996)

v e ISTOE T AE s RONE S I'-(a I e S B! ! -y, "1'5-. LI R LI e 2 ‘J.‘.\'
2 " P, . T N ¥ .

e L A YN AR KT e T Y a3 g b e ey
*‘It‘has long be&ni rebognized that'd' seanvan's willful eoncealﬁmt of a;lmgtﬁﬁeant «medi‘éal
conditxon'ﬁ at the:time 'of employment. may provide a- deféfise o ‘maihtenance and cuye::for:
disabilities that result from the conceated: condition: Porinstarice; where theremployetirequires a
seandantossiusbmit fia physical and £8 seaphan inteiitionally‘lies or'Gonveals matérighinforiation:
abidut ‘His condition; ‘the’ disclosure: of which to:the emploiier would: pldiiilys be- desired, «the
seamaniiiay be denied mainténancé. atid: cure if:there s a:causal link:between the preexisting;
disability.that was-¢bncealed and the- disibility incuired. Biowr v.Parker:Drilling 410 F3d 166.
(5™ Cir 2005); Deisler. v. McCormack Aggrigates; Co:, 54 F.3d"1074, 1080+81 (3¢ Cir, 1995);.
McCorpen v, Central Gulf Steamship Corp., 396 F.2d 547, 548-49 (Sth Cir.), cert, demed 393

U.S. 894 (1968) P e
Gatis® sFaﬂ%lfe vxd‘ ‘D@ jen! M‘ SEASC fr.:' .,'.'3 e

fh'x w.: |‘ ’ jr 4 Q R d oyt UMY T :‘}u',. -4

' The. seaman'sw“faﬂure to providb ‘nedical reports:. wh:eh' ‘document ; his claun for
maintenance and cure may rendei the ‘employer's'fuiluie to pay maitifénanioé and-cure réasonible:
See Morales v. Garijak, btc., 829 F.2d 1355, 1360 (5th-Cir, 1987) (recognizing that the failure

t6' py maintenande and cure is' reasonable 1f the' seamén deesa mt submit medical: reports to

docmnenthlsclalms) B T A T Cwemgu g e
P A T S B Y L N
D . ‘Failure to Mitigateé Dainages! '~ - L T SR

T ‘.i';*n':' T W SRS

A seaman may forfeit his right to receive maintenance and cure if he fmls to nutlgate his

damages. For instance, where a seaman fails to follow his treating physician's directives and

such impedes his medical recovery, the employer may assert such conduct asi a.defénse to the:
payment of additional maintenance and cure. Coulter v. Ingram Pipeline, Inc.; 511 F.2d 735,

737-38 (3t it. 1975); Didlabock v. Aleow 8.5: Cti; 284 . Supp: 811, 814 (E.D: Pas 1964).

[T
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Where there is medical care available to the seaman through a union health care plan, the
seaman must first take advantage of that. AL-Zasvarki-v..American 5.5, Go., 871 F.2d 585, 589--
590 (6th Cir. 1989); Gosnell v. Sea-Land Service, Inc.782 F:2d 464,468 (4th Cir. 1986).
While the courts have generally found the tender of‘cost-fiee treatment;tp. the seaman satisfies the
employet's cure obligation, the. same: result.hasinot been: teached whete the employer, at its
expense, -has. tendered the treatment, of a’ specific health :care, provider; but the seaman has
obtained treatment elsewhere. In such cases, the-seaman will potentially be tesponsible only for
the amount-which the: cost of care he received exceeded the:cospof ihiicare tendered him by his

- employer. Oswalt.v. Williamson Towing Co., Fnc., 483 F2d &1y 54-55 (5th Cixr1974); Caufield

v, ACED Marine, Inc., 633 F.2d 1129, 1134 (5th Cir. 1981), However, the burden of proof that
the charges incurred by the seaman were higher than necessary is the employer's, Jd, at 1135.

R wt SR SR S A0 R N PR P B ‘
E. ‘.. Qutside of Course and Scopeof Employment' .. ... .., | CH .

The employer's obligation to provide maintenance and cure extends to injuries or
illnesses even if they occur, oy matiifest themselyes; hile the seamsn:is temporarily absent from
the vessel. Agwilar v. Standard Oil Co., 318 U.S. 724 (1943). Typically, the inquiry is whether,
at the time of the injury er. illness, the seaman was.'subject to the. call of duty as a seaman and
earning wages as such,":; Jd.-at;732. . The outegme may be,substantially different if the injury
occurs while the seaman is injuted going to' orcaming from his. employment: ont. the. ship.: Foret.
v Co-Mar:Offshore Corp.;. 508 F.-Supp.-980-(E.D:Fa. A981)...Similarly; offshore rig workers

who work a. set numiber of days offshore, with-a cértdin number. of days. off,\do net qualify for, -

maintenance and cure benefits if injured:in.their-own; vehicles. on the; way; to,crew -change.or on.
the way home;. ‘Sellers v..Dixilyn Corp,, 433 F.2d446,.448 (Ath Cir.»3970); - Daughdrill. v.
Diarsond M:Drilling Ca., A47 F.2d 781, 783-84 GCin 1970) - om0 o

. " oo s bl e G g e Tl
F. Limitations/Res Judicata . {#e 1y oy

Most likely, the equitable docirine of laches still:applies o the issue of whethera seaman,
has timely brought a maintenance and cure clajm. Nonetheless, one court has squarely held that
the three year Federal Uniforin Maritime Tort Limitations, 46 U:S.C..§ 763a, applies.. Chacon-
Giardon.v. Eugenio 'C"; 1987.A:M,C, 1886, 1887.(S.D. Fla..1987).. - . ..., SRR

Loty R Y

— o . ! N ' ’ .t 1, Q"E W, g .. e s .A. >
-+ Res judicata does not otdinarily bar subseqizent maintenance and cute elailf‘f ‘The right to .““\

is ongoing and serial suits may be brought to collect payments as they come due, Pelotiov. L &

N Towing 604 F.2d 396 (5" Cir. 1986). However, where seaman pleaded right to mainfenance ‘

and cure in earlier suit, and then dismissed suit with prejudice, he.coyld not, bring subsequent
maintenance and cure claim. Frank Brooks v. Raymond Dugat Co. LLC 2003 Lexis 15384 Gt
Cir. 6/21/03) . ... . R N T T R VR N

e ’ © g T R I 7.3 S S R ¢
G, Settlement. R - Pt

. ; SR O ST CYREL v

+ A settlement of a seaman's personal injury: claims may include. settlement of future

maintenance and cure benefits, if that is the intent of the patties. Guidry v. Halliburton
Geophysical Services, Inc., 976 F.2d 938, 941 (5th Cir. 1992). However, a judgment denying a
recovery for maintenance and cure, does not preclude a seaman from putsuing another action for

- 7011709.00000,080509

F-00008
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maintenance and cure in the future should circumstances warrant. Calo v. Ocean Ships, Inc., 57
F.3d 159, 163 (2d Cir. 1995) (citing cases).

. ‘T‘?’) ‘ o aam
(" | | _,
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VAUGHAN v. ATKINSON ET AL, -

P T

No. 323

e - SUPREME COURT OF THE UNITED STAYES © = -

" . : H

' March 22,1962, Argued ~ " ' LA | |
' Mﬂ?'l% m,]ﬂ’eﬂdﬂ;d e L. . “‘ -.’ Y]

PRIOR HISTORY: '  CERTIORARF 0 THE
UNITED STATES COURT OF APPEALS FOR THE
FOURTH CIRCUIT.

DISPOSITION: * 201 F.24 813, riesed,”

" Petitioner, a Eeomdn, was' discharped fiom
respond@its’ ship”i the dind of'a'voyage, and thé masier
gave him a certificate to enter a Public Health Service
Hospital, whick admitted Hin as an inpatient; tréated Kim
for suspedted tubtrculosis for “severst weeks and then
freated "him 'd§ ‘uh ‘mitpiatient for over two years before
declaring hifii fit' for duty, When ke was “admitted to
outpationt status, petitibner sent the shipowner an-abstract
of his rmedioal retord and roquested payment for
mtinténance anil cure; but his request was not complied
with, ‘and ke’ wotked"as a taxi diiver to supfort himself
while * recéiving” outpatient treatment, Finally" *'he
employed counsel and brovight this suit in admiralty to
recover (a) mafitenance and cire, and (b) damagos for
failiire to pay for miaintenance and cure, The Distrct
Court awarded him inaintenance, minos the amount of his
eamings as & taxi driver, but denied him damuges, Held:

L. On the record in this case, petitioner was entitled
to reagoniable counsel fees as dernages for fhilute to pay
for meintenance, Pp. 530-531, ",

2. On the revord in thﬁ;z oage, petitioner was entitied
to pay-for maintenance without deduction of the amount
of his earnings as a taxi driver. Pp. 531-534.

369U.S. 5‘27‘; 32S. Cv. 997, L. Ed. 24 88; 1962 U.S. LEXIS 2142

1

COUNSEL: Jacob L. Motelitz 4giied the chuse and
filed 8 brief for patiioner.. -+ T v
Walter' B. Martin; Jr. argued the cause for respondents,
With hini‘on the brief was Baron F; Black, - - - ,
0, . c .,
JUDGES: Wamen, Black, Douglas, Clark, Harian,
Brennan, Stewari; Frankforter took nopart in the dBdision
of this case; White tookma part in the ‘donsideration: of
decision of this case. - ‘ e -

.

: o T
OPINION BY: DOUGLAS -

OPINION-

(5271 [++%90] [rioggy
MR. JUSTICE. DOUGLAS,
JUSTICE BRENNAN.

This is a suit in admiralty brought by a seaman fo
Teoover (a) maintenance and cure and (b) damages for
[*528] fuilore to pay maintenance and cure, ! The
District Court, while disallowing the claim for damages,
granted maintenance, less any sums: eamed by the
libellant during the period in question. 200 F.Supp. 802,
The Court of Appeals affirmed, Chief Judge Sobeloff
dissenting, 291 F.2d 813. The case is here on a writ of
certiorad, 368 U.S. 888,

6pinixm of the Couzt by
angounced by MR,

I Claims for damages for the illness and for
wages, disallowed below, are not presented here.

Libellant served ‘on respondents’ 2 vessel from
November 26, 1956, to March 2, 1957, when he was

Lot
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369 U.8. 527, *528; 82 S, Ct, 957, **+998;
8 L. Ed, 2d 88, ***90; 1962 U.S, LEXIS 2142

discharged on termination of a voyage. On March 7,
'1957, he reported to a United States Public Health
Service Hospital for examination end was admitted on
March 18, 1957, as an inpatient, and treated for suspécted
tuberonlosis, On June 6, 1957, he was discharged to an
outpatient status and he remained in that status for over
two years. On August 25, 1959, he was ntified that he-
wis fit for duty as of August 19, 1959,

2 The owner was American Waterways Corp.,, .

and National Shipping & Trading Corp. was iis:
agent, both being tespondenls Respoudent
Atkinson was the Masfer. ; ,

"The hospital recotds show a stropg’ probability of. .

March 17, 1957, and from February 18, 1959, throy,
August 25, 1959, these Igter awa:ds being wnl;
interesf.

The Court of Appeals denied counsel fees as
damagés, relying on the conventional rule that in suits for
breach, of contract the promisee is not allowed that jtem
in computing the damages payable by the promigor. And
the Court of Appeals, following Wilson v. United States,
229 F.2d 277, and Perez v..Suwanee 8. 8. Co., 239 F.24
180, from the Sevond-Circuif, held that a seaman has the

duty to mitigate damages and that since "the purpose of |
. maintenanee and curs is to make the seaman whole,” "he

will get something more than he is entitled to” unless his
.+ [*530).. eamings during the period are deducted. 297

active tuberculosis. The Master foxnished libellant a . R 2 41314 8IS.

certificate to enter the hospital on his discharge, March 2,
1957. Though, libellant forwarded fo the owner's agent an
abstract of his clinical record at the hospilal in 1957, the
only fnvestigation conducted by them was an
inferropation of the Master-and Chief Engineer, who

stated that the Jibellant had ngver complaived of any
Vliness during his four months' service. The owner made
no effort to make any-firther investigation of libetlant's
olaim- for maintengnoe and. oure; and according to the
findings did not bothet even to-admit or deny the validity
(%529} of that claim, Nearly two years passed during
which libellant was on his own, Ultimately he was
required to hire an attomey. and sve-in the couits to
recover maintenance and cure, agreeing to pay the lawyer
a 50% contingent fee, Even so, the District Court héld

. that no damages for failure to furnish maintenance and

cuiré- tiad besii- shown, Jn its” view ' such dumages are
payable not for attorney's fees intuiréd but only when the

* failute to fornish maintenance and cure’ édused or

aggravated [+*999] the iliness or other physical or
mental mﬁ‘eﬁng ’

f*es91]  The 'District Court first allowed
maititenidnee at the rate of $ 8 a day from June 6, 1957, to
February 18, 1959, Since libellant during that period had
worked as a taxi driver, thie Distiict Court ordered that his
emnings be deducted fromd the amount owed by
respondents, Subject to that oredit, the order also
provided that maintenance at $ 8 per day be continued
until such time as the [ibellant reached the maximum
state of recovety, The District Court alléwed in addition

6% interest for cach ‘week's maintenance unpaid.

Subsequently the Distict Court extended the
maintenance to cover the period from Match 7, 1957, to

‘We disagree with the lower courts on hoth poins,

v

[+ LEdHR1} [l]Eqmty is no.gfranger in admiralty;
admiralty courts are, indeed, authorized to grant equitable
relief. See Swift & Co. v. Compania Caribe, 339 U.S.
684, 691-692, where we said, "We find no restrigtion,

“ upon admiralty by chancery so unvelenting as t6 bar the

grant of any equitable refief even when that relief is
subsidiary to issues whofly within admiralty jurisdiction."

[WLEQHR2), [2] [**¥LEAHRS)] [3]Counsel fees have

been awarded jn equity actions; as where Negroes were .

required to bring swit against a labor union to prevent
discrimination. Rolax v, Atlantic Cogpt Line R. Co., 186
F.2d473, 481, As wes stated in’ Sprague v. Ticonic Bank,

307 US. 161, 164, allowance of counsel, fees and. other
expenses eptailed by litigation, but not included in the
ordinary taxable costs regulated by.statute, is "part of the
historic equity jurisdiction of the federal courls," We do
ot have. here that case, Nor do we have.the uspal
problem of what constitutes. costs", in the conventional
sense, Cf. The. Baithmore, 8 Wall. 377, Om question:
concems darmages. Counsel fees weve allowed in The:

Apollon, 9 Wheat. 362, 379, an adnsivalty ‘suit where one,

pacty was put to expense in recovering demmtrage of a
vessel wrongfully seized. While failure to give
maintenance and ocure may give rise fo a claim for
damages for the suffering and for the physical handicap
which follows ( The Iroquois, 194 US. 240), the
recovery may also include "necessary expenses,” Cortes

v. Baltimore Insular Line, [***92) 287 Us. 367, 371. - -

F-0001Y
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369 U.8. 527, ¥530;-82°8. Ct. 997, *+999;
8 L. Ed. 2d 88, *»*92:1962 U.S. LEXIS 2142

[***LE4HR4] [4]In the instant case respondents were
callous in their attitude, making jo idvestigation of
libellant's claim and [*531] by their silence neither
admitting nor denying it. As a result of that reciloitrance,
libellant was forced to hire a lawyer and 80 fo court to get
what was plainly owed him under laws that afe centuries
old. The defatilt was willfui and persistent, It js difficult
to imagine a clearer case [**1000} of dimages suffered
for failure to pay maintenance than this ong, 3

Vs,

" """ Whether counsel fees in the amousit of 50%
"' of the award are réasonable i a mattér on which
We expreis yo opiniok; as it was nof considered

" by either” the District Court ¢ the Court of
Agpwls,

| A oL P
[***LEGHRG] -[6} [***LEdHR7] [7]Maintenance and
oute is designed to provide a scaman with food and
lodging whén Li¢' becomes sick or ijuréd ' the ship's
sérvice; and it extends durirg the- pericd- whin he is
inapévitited 16 46 & scamaid's Work and conlifiués ndil
he ‘xtaches’ maxiinush “edical técovery. The policy
uiderlying the duty’was summarizéd in Calmir S S
Corp.v. Taplor,303 U.S.'525:528:  * - i+ ..

KA o St &

! i
“The reasons underlying the rule, to whiclh'reference nudt
be made in defining it, ars those extumerated in the classic
pdssage by Mr. Justice Story in Harden v Gardon, Fed:
Cas. No. 6047-(C. C.):the protection-of seamei; who, as
& class; are poor, friendless' and improvident, from the
hazards of'iliness and abandohmeit while ill in foreign
ports; the inducement 1o ‘'masters and owners- to protect
the sufety and health of seimen while in service; the
maintenance of a merchant marine for the commercial
seirvice and maritime' defonse ‘of the nation by inducing
men fo accept employment in an arduous and perilous
service," R

[***LBAERSY [8]Admiralty courts have beon Hberat fn

interpreting this duty "for the benefit and Protestion of

seamien who are [*532] itq‘watgi: »" M, at 529 We noted
in Agwilar v, Standard Oil Co., 318 U5, 724, 730, that
the shipowner's liability for maintenance and cure was

among "“the most pervasive” of all and that i was not to

be ‘defeated by restrictive distinctions nor "narrowly
cofifiiéd.” Jd, at 735, When there- are ambiguities or
déiubts, they are resolved-in favor of thic seaman. Warren
¥4 United Siates, 340 US. 523, -

AR N P

" [MRLEJHRY) [S] M**LEJBR10} ‘[10]Maintenance
aid cure differs from rights vormally olagsified as
tontraotual. As Mit Justioe Catdozo said in Cortes v,
Baltimoré Insular Line, supra, 371, the duty to provide
maijntenance and 'cure 4 [*#1001] “is* imposed by the
[*533) liw itself ab ane aniexed to the employment, . . .
Contiactual [**#93]' it i in the sense that {t has its
sbiirck ‘in arelation whick' is contractual in origin, but
given the relation, nq';agreém‘eﬁf is competent 0 abrogate

the incident.”

4 It derives fiom Article VI of the Laws o

Oleron, 30 Fed, Cas, 1171, 1174:
RROURERINY o

L | ;{ o

wn?

7 any vessel, go out of the ship without:his deave,

+ and get themselves:.drmk, and: thereby there
+ ' ' happens ‘contompt’ to-their-imaster, dobates, or
. Aighting - and rquarrelling - among  themselves,
# . whereby some happen to be wounded: fn thi§ case
e the master shalk not be obliged to:get them cured;
"+ or in any thing to' provide for.thom, but may turn
" them and theiraccomplides ont of the ship; and if
sontuse they make words: of it, they are bourid to- pay the
wh - master besides: :biit if by the master’s orders and
¢ i+ commands any.of the ship's company be in. the
1+ sorvice of the ship, and therby: happen’ to: be
*+ »wounded or therwise hurt, in that case they shall
*'be oured-and provided for at the costs and charges

w0 ofthe said ship? | .- Y

fae S e o, ., Y
1+ . Justice Story, in holding that maintenance
.and cure was a.charge upon the ship; said
concerning its history: . : -

w,  "The same prinoipls is. recognized in the
.. anclent laws of Wisbuy (Laws .of Wisbuy, art,
19), and in those of Olerpn, which have been held

im peculiar respect by England, and have been in
some measure incorporated imto her maritime
jurisprudence. The Consolato del Mare dogs not
speak particularly on this point; but from the
provisions of this venerable collection of muicitime
usages in cages nearly allicd, there is every teason

to infer, that a similar rule then prevailed in the
"' Meditexranean. Consoldto del Mate, cc. 124, 125;

tedivas “If any of the mariners Wby-'ma master of .

F-00012
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369.U.8, 527, *533; 82 . Ct. 997, **1001;
8 L. Ed, 2d 88, %%¥93; 1962 U.S. LEXIS 2142

Boucher, Consulat de la Mer, .cc. 127, 128
: Molloy evidently adopta it ag 8 general dootrine of
maritime law (Molloy, b..2,.6..3, § 5, p. 243);.and
two eclementary writers of most distinguished
reputation have quoted it from the old ordinances
without the-, slightest intimation, that.ig was- not
perfeotly consonant: with the received law and
usage of Bngland. Abb, Shipp, p. 2, c. 4,.§ 14; 2
. Brown, Adm. 182-184, Theye is perhapg upon
this subject a; greater extent, and vniformity of
. maritime myfhority, than, can probably be found in
. support of most of those principles of commercial
Jaw, which have been.so sucpessfully engrafied
into, ur jurisprudence witin, the last century,"
Havrden v. Gordon, 11 Fed. Cas. 480, 483... ...,

[FSLEQERM] [11]fn Jokmson v. United States, 333

U.S. 46,we held that @ seaman-who while an outpatient
.~ Wwas Jiving:on his patents'iranch withoirt cost to- himself
‘was npt. entitled to'. maintenance :payments. There
' maintenance and: curs -was ‘wholly provided by others.

Hero:the: libellantiwas onfhis own for nemly two years
and reguired o-work i drder to.survive, It would be a
sorey day-for seaménif shipowners; knowing of the claim

- for maintenaitce and'-twie,-could: diskegard it, force the

disabled seaman to sworki- and.then .evade. part or all of
their legal obligrtion by having it:reduced by the amount
of the sick man's eatnings, This would be: a:dreadful
weapon in the hands- of unconscionable employers and 2
plain inducoment; as Chief Judge Sobeloff said below
(291 F.2d,:at.520), 1o use the-withholding of maintenance
angd:ciire-as a means of foreing siok seamen to go to work

" when they should be resting, and fo' make the seamen
themselves pay in whole or in part the amonuts owing as

niaintenance ad cure, This- resilf is at war with the

liberal " dititudé that heretofore has obtained and with .

admiralty's tender regard for seamén, We think' the view
of the Third Citcuit (see Yates v. Dann, 223 F.2d 64, 67)
is preforable to that of [*534] the Sccond Cirouit as
expressed in Wilsdn v. United States and Perez v.
Suwance S, 8. Co., mmw, and to that of the Fourth

) Circuit in tlus case !

Reverse‘d : *

‘MR: JUSTICE FRANKFUR’I‘ER took 0o part in the
decision-of this cage.

MR. JUSTICE WHITE  took mo part in the

@ oty ¢ e Rbse e sae s 0

consideration or decision of this case.

DISSENT BY‘ ST.EWART

"?

DISSENT

[

' MR, JUST]CE STEWART, whom MR, JUSTICE

HARLAN joins, dissenhng,

1 agree withi the Court that whether eamings received
by a disabled seaman prioy. fo, hig, muximum medical
recovery are to be oredited [94] dgainst the
shipowner's obligahon for maintenance is an issue which
should not be resolved by a.mechanioal application of the
rales of conitact, law elating to mitigation of damages,
But T camng} agree that in this case. the, petitioner's
earnings should not have been set off against the
maintenance owed to him, Nor can I agres with the
Court’s conclusion that the petitioner is entitled as a
matter of law to damages in the amount of the counsel
fees expended.in‘his suit for maintenance and cure;. -

0o 31 LI

Theduty to provjde mginignance and dure i mm
xeal sensq confractual,- anq g,,aui& fox failure, 10 g0
mmntenanoe or cure. can. iardly, be qgup;eqﬁshexﬁqug&
with,gn qotion f for brqaohnf contract. "The duty., ;.. is.ong
annexed by Igw to 4 rolation,. andt  angexed: a8, an
inseparable incident without heed. to:any,. emessiox; of
the will of the contracting parties* Cortes v. Baltimore
Insular Line, 287 U.S. 367, 372. Moveover, if the
seamen's accountability for ecatnings were fo be
deténmined sglely by reference: to- damage- mitigation
ptinciples of contract law, the breach-of the shipowner's
duty to pay maintenance [#S35] would become oruoial,
since without such o breach on his part no duty to
mitigate. would. . arise. 1, The 'assigtment of such 2
dispositive role to [**1002] the shipowner's failure to
perform his-obligation - would -crente an unwarranted;
incentive for refusing to perform it.

1 . MocComick, Damages, §§ -158-160;
_Restatement, Confracts, § 336 (1); 5 Cotbin,
Contracts, § 1041.

The issue should be decided, rather, with.reference to
the gcope, of the duty which the admnralty law "imposes.

The ‘obligation_ of g slnpnwner, mcspeotive of fault, to

pravide maintenance and cure. to a seaman mjuted or
taken ill while in the ship's servica has Tost much of its
origmal sngmﬁcance in this e of xelaxed

Vo prnm—
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369 U.8. 527, *538

; 82 8.Ct. 997, *%1003; -

8 L. Ed. 2d 88, ***LEdHR12; 1962 U.S, LEXIS 2142

circumstances, however, where . adequate

. treatment is not available at a marine hospital,
expenses inourred for hospitalization elsewhere

+  mgy be chargeable to the shipowner. Williams v.
United States, 133 F.Supp. 319, aftd, 228 F.24

129,

6  Actual earmings during a period prior to
maximum cure have been allowed as an offet

against majntenance puyments in many tepoxted

cases,- usually without discussion, Rodgers v.
United' States Lines Co., 189 F.2d 226; Inter

i ° Qcean S. 8, Co."v. Behvendsen, 128 F.24 506
*+ +Loverich v. Warner Co., 118 F.24 690; Colon v

+ WIvinidad Corp., 188 F.Supp. 97; Secott v. Lykes
“ % Bros. 8 8. Co, 152 F.Supp..104; Benton' v,
* United Towing Co,, 120 F.Supp. 638; affd, 224
«* "F.2d 558; Steinberg v. American Export Lines;
. Inc., 81 F.Supp. 362; Burch v.Smith, 77 F.Supp.
8- The Eastern Dawn, 25 F.2d-322. In Wilson v.
 *United States, 229 F.24 277, the court held, after
digcussion, - that the shipowner . should. be

* permitted to offset potential carnings, the seaman

-+* having failed to establish that he could not have:
< secured work, The seaman had done some work.
« % during the period, and- had “not  sought
<.+ maintenance ‘for the days he wag actually
-+ . eyployed, The same coust subsequently ruled.
.+ that under Wilson a recuperating seamen must
¢ - - acoount for actuel eamings. Perez v. Suwanee S.

* 8. Co, 239 F:2d 190, IR

e In three cases setoff of acinal earnings has

.4+ - been denied.. In Yates vi Dann, 124 F.Supp, 125,

« «. the district judge found that the seaman had been

"im need"” throughout the whole period and should

not be “penalized” becanse he returned to work,

The case was reversed on other grounds, 223

F.2d 64, the court sustaining the ruling of the

District Court on this point with the statement that

"the circomstance that appellee was forced by

- financial necessity' fo retum to- his regular

" employment is not logally a bar to his recovery,"

223 F.2d, at 67. See also Hanson v, Reisy

*Steamship Co., 184 F.Supp. 545; 550 ("Liability

for maintenance and cure does riot necessarily

cease when the injured person obtains gainful

occupation where such eniployment is compelled

T or induded by economic necdssity."y; Meirino v.

" Gulf Oil Corp., 170 F.Supp, 515, 517 ("The fact
that libellant returned to work beoause of

e .-

economic- necessity while he was in need of

«.  medical care and attention does not deprive him.

of hig right to maintenance and cure, . -
w T A seaman whose condition is actually.
«. aggravated by reason of the shipowner's
+ dereliction in making maintenance and oure;
Payments may of course seek damages above and,
beyond the maintenance and cure payments. due,;
« Cortes v, Baltimore Insular Line, 287 U.S. 367.:
But the availability of _this remedy .does not,
- .detsset from . the importance .of avoiding the.
« + « harmfil effects of a premature:return to work, . it

The need fof prompt payment and the desirability of
avoiding any rule which might foroe a seaman back to,
work to the detriment of: his recovery might well
[**1004] require that no compulsion to seck etployment
be'placed on a convalescing seaman, and that a setoff be
allowed only. with respect fo actual, as opposed to
potential, eamnings. But this question is nat. presented by
the: record before us. Similarly; it may well be that a
sequan should not be held to acconnt for.actual earnings
to'a shipowner, whose dereliotion-in making payments
compels the scaman, as [*539] a matter of ecoriomic
fiecespity, -to- obtain gainful | employment. “BaE" that
question is not presented by the present case cither, for
there is nio showing hete.that the, seaman's return to work
was brought on by econemic necessity.- So far as the
record before us.indicates, the petitioner's return-to work
was completely -voluntary, .and. not the result of the
shipowner's failure to pay ‘maintenance. Holding the

seaman; accountable' for his.. eamings in, such

circumstances.carrigs out the basic purposeof making the
soaman whole, and creates neither an undue incentive for
withholding payments, nor . ,pressure corapelling a
premature return fo work. I therefore think that the
District Court and the Court of Appeals were right in
holding that the .petitioner was not entitled to
maintenance for the petiod during whick he was gainfully
employed as a taxicab driver, & :

8 I would, however, remand the case to the
Distriot Court for recomputation of its award,

. Maintenance is a day-by-day concept, and in my

. view maintenance should be reduced or denied
only as to days during which the pefitioner was

. gainfully employed. Instead, the Distriot Court
computed the total amount of maintenance due,

and then deduoted the total amount earned by the -

petitioner. Compare Perez v, Suwanee 5. S, Co.,
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unseaworthiness and negligence comcepts. But the

 obligation i of ancient. origin, 2 first recognized in our

law in Harden v, Gordon, 11.Fed, Cay. 480, No, 6,047,
and: Reed v. Canfleld; 20 Fed. Cas. 436, No. 11,641, 3
The 'ty was historically imposed in order to alloviate
the physical and financial hirdships which otherwise
would have beset a 'sick or iijured s¢aman put ashore,
perhaps in a foreign port, without means of support, or
hope of obteining medical cate. See Harden v. Gordon,
Supra, -at-483 (Story, J). Thé law -[*536} of the sea
sought to' alleviato 'these hardships, parly for
humanitarian reasons, and partly because of thie' strong
national interest in maintaining the morale and physical
efffectiveriess of the merchant mairie. C'almar S. s Corp
v. Taylor, 303 U.S. 525,528:  * "' .

2 The carliest cadiﬁcations of the law ot‘the sea
+ provided for medical treatmerit and wages' for
mariners injured or falling ill in'the ship's service.
" These early matitime codes are, for the most part,’
- yeprinted in 30 Fed. Chs, 1171-1216. S¢e Aris.
VI and VII of the Laws ‘of Oleron, 30 Fed. Cas,
t 1V14E175¢ Arts. XV, XX, and XXX of the
- '« Laws of Wisbuy, 30 Fed, Cas. 1191, 1192, Arts.
© XXXTX and XLV of the Laws of the Hanse Towns,
. 30 Fed. Cas. 1200; and Title Fourth, Arts. XX and
XIL, of the Marine 'Ordinarices of Louis XIV, 30
- Fed, Cas.»1209," Theseptovisions' misy alo” be
* fouind repiiited in'2 Nontis, Flie Law of Seamen;*
v +§-537, Other provisiciis' rather similar to the
ptesent maintenance and cure remedy may’be
- found in the Ordindnces of Trani, Aft'X, 4 Black
.- Book-of the Admiralty (Twiss' ed. 1876) 531; The
Tables of Amalphi, Art.' 14; 4 Black ‘Book of the
Admiralty (Twisé'ed: 1876) 13.
3 Sde Gilmore and Black, Admn'alty‘, 253, .

But [***95] “the duty does not extend beyend the.
seaman’s need." Calmar 8.-S. Corp. v, Taylor, supra, at
531, Tt ends absolutely when a point of maxinmum
medical recovery has been reached. Id., af 530; Farrell
v: United States, 336 U.S, 511, And when the seaman has
not incurred expense, the shipowner kias no obligation to
make payment. 4 Thus @ seamsin bospitalized without
expense in @ marine: hospital is not entitled to
maintefiance and curé for that perind. Calmar S. S. Corp.
v, Paylor, supra, at 531, Nor must the shipowner pay
maintenance to a seamain who convalesces at the home of
his parents without incurring expense or lability for his
support, Johnson v. United States, 333 U.S. 46, 50.

4 See Stankiewicz v. United Fruit 8. S, Corp.,

* 229 F.2d 580; Williams 'v. United States, 228
F.2d 129, Dodd v. The M/V Peggy G, 149
F.Supp. 823; Nunes v. Farrell Lines, Inc., 129
FSupp. 147, affirmed as to this point, 227 F.2d
619; Ballard v. Alcoa 8. 8. Co., Inc., 122 F.Supp,

*_ 10; Gilmore and Black, Admiralty, 266; 2 Norris,
The Law of Seamen, § 568,

Since the limited purpose of maintenarice is to make
the seaman whole, it would fogically follow that there
should.be no such duty for periods when the seaman,
though not yet at the point of maximum cure, either does
in fact obtain equivalently gainful smployment or Is able
to do s0. 5 Moieover, no rule ygh:ch [**1003] keeps able
workers idle ¢an [*537) be ‘deemed a desirable one, 6
But there ars countervailing policies involved [**+96]
in resolving -the issue, The adequate protection of am.

.. injured or ill seaman againgt suffering and want.requires

more_than the asstwance fhat he' will |*538] receive
payments at some iime in the indefinite future, Payments
st be promptly made, at:a time contemporanecus to the
fliness or injury, And for this reason the.miaintenance
remedy should be-kept simple, uncluitered. by fine
distinctions which breed litigation, with its attendant
delays and expenses, See Farrell v. United States, 336
U, 511, 5]6. A shipowner should therefore not be
encouraged to withhold maintenance paymenis.in the

hape that ecottomic necessity will force the seaman back .

to work and thereby reduce the shipbwner's Hability.
Moreover, maintenance payments are designed to meet
the'livinig expenses of the seaman until maximum cure is
reacheil, “The ultimate goal is the recovery of the scaman,
and-this requires the avoidance.of pressures which would
force him io obtain employment which hinders his

xecavery. 7

5 [“LEJBR12] [12]

Similarly, there is gencrally no duty to make
payments for cure if marine hospital service ig
available, and a seaman secks hospitalization
elsewhete, United States v. Loyola, 161 F.2d
128; United States -v. Johnson, 160 F.2d 789
Marshall v. International Mercantile Marine Co.,
39 F.2d 551; Zackey v. American: Export Lines;
Inc., 152 F.Supp, 772; Benton v. United Towing
Co., 120 F.Supp. 638. See Kossick v. United

* Fruit Co., 365 U.S, 731, 737; Calmar 8. 8. Corp.
v. Taylor, 303 US. 525, 531. In exceptional
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239 F.2d 180, with Wilson v. United States, 229
F.2d 277, See the full discussion of this aspect of
the problem in Note, 37 N. Y, U, L. Rev. 316,
320-321.

The [***97] second issue presented in this case is
whether the petitioner should have been awarded
tdamages in the amount of the ounsel fees incurred in
bringing his action for mainténance sud oure, The Court
held in Cortes v, Baltimore Insular Line, supra, at371,
that "if the failure to give maintenance or cure has cansed
or aggravated an illness, the scaman has his right of
action for the injury thus done to him, the recovery in
such ' citoumstainces  including not only necessary
expenses, but also compensation for the hurt,” But neither
the Cortes decision, nor any other that I have been able fo

find, fanishes o basis for holding as a matter of law that ..

a seaman [*540] forced to bring suit to redove:

maintenance and cure is also entitled to recover his,
counsel fees, Cortes dealt with compensatory damages ;
for g physical injury, and the opinion in that case contains '

nothing to indicate  departure from the well-established = _ _

disregard of the legal rights of the seaman, the latter
would be entitled to exemplary damages in accord with
traditional concepts of the law of damages, MoCormick,
Damages, § 79. While the amount so awarded wonld be

.n the discretion of the fact finder, and would not,

necessarily be measored by the amount of counsel fees,

indireot compensation for such expenditures might thus
be made. See Dayv. Woodworth, 13 How. 363, 371.Qn
this issue I would accordingly remand the case to the-

District Court, so that the circumstances which motivated
the respondents' fhilure to make maintenance payments

conld be fully canvassed,
; - \
! e ]

FOTS rmedent S e remh aeis o e s e

rle that commsel fees may not be recovered ag i

compensatory damages. McCormick, Damages, § 61, |,

However, if the shipowner's rofusal o pay
maintenance stemmed from-a wanton and intentional

¢ ealye
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' Before BROWN,. Chief Jydge, KRAV-..

_ ITCH and JOBNSON, Circuit Judges. -

JO!iN R.BROWN ‘Chief Judge° ,:",;

" A seaman’s right to .maintenance ;and-
cure may- soinetimes require the filing of

, Stieéedsive’ suits, and so it has been said *i.

 ‘missing plaintiff's. 44t

thatd” *‘[t]hustheseamanhhkéepbun%'
at his ‘cherry.” ! Thatpnneipleandsevm
others are at-jssue in this admiralty suit’ °

* The “able District ‘Judge granted defend- *

‘judgmient, dis- '
for mamtenance
and ente. After a climb amongai: several’

ants'’ moﬁon for su

" branclies of admiralty and suminary judg:

" ment"procedure, ‘we conditionally agrée
' with the District Judge s expreasion of legal

" prinkiplés as to the claim for care, but find

it necessary to reverse and remand for fur-
ther determinations. As to maintenance; ..
we find that summary judgment was ima
properly granted, 'and reverse and remand
as to that claim also.

The First Nibble

The present. contyoversy is rooted in thﬂ
events of October B, 1972, . Plaintiff,..

* Glynn Pelotto, was a.seaman employed on' -

. the tugboat M/V GHET G. While aboard” :

that day, he severely injured his knee,* ™

. Those events “bore fruit" a yedi and a half;; **
‘later, when Pelotto filed a coriil'ﬂamﬁ o

against his employers, defendants "L&N-
Towing Co., Eveline Towing, Inc., and Lar-’
ry Towing, Inc® That action initially...
sought damages under the Jones Act and
under the general maritime doctrine of un-
seaworthiness. Subsequently, however, but
without amending his complaint, Pelotto
filed a motion for partial summary. judg-. -
ment, asserting seaman’s status and claim-

" "' ing the additional right to maintenance and

cure. The motion was never heard, how-

2. Pelotto v. L&N Towing Co., Civ. Acrion No.
74-943 (E.D.La,, filed April 5, 1974),
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PELOTTO v. L & N TOWING CO.
L ChessedFiadeqei) -

ever, sinoe on September 1, 1974, the parties Public Health Service Hospital in New Op.

reached an agreement concerning the main- leans, and that the tender was rejected$

tenance and cure claims,
That agreement ? contains several provi- unseaworthiness elaims came to trialé Ag
sions. First, defendants agreed to pay all  of that time, 13'.‘1.!9,9?@ had .rqo;pi!{qd_ghe majn-

of the maintenance claimed and cost of cure tenance and ey payients due inder the

R

incuiréd by Pélotto np until-the dafe of the  geptember agreement! “In Biditios; Pelotto
agreement.: Beyond that date, defendants- was paid maintenaiice thifoughiout the Sep-
sgrocd 1o “recommend the continuance of gember 1974 to Deceinber 1975 interim. On
maintenance Wme;nts‘ upc‘n [ﬂet‘endénts' December: 10, 1975, Pelotto was awarded a
aurer] being furnished with appragriate judgment of $75,000. ,Shortly thereafter,
medicsl. reports”. The.parties dispute the on December 15, Pelotto’s interim mainte.

Fifteen inoinths Tater; the'Jones Act and:

precise nature of the provision for further . nance payments cafié t6'an bbrupt hait,

cure payments, though the. pmvision._itself_ .

states that. the issue, would be “temporarily, . - .

resolved by an.agreement that,any fuxther The S,eco"_d Bite )
opergtions: of. freatment. hy private physi-. The present action is the second bite,

_eians. will e dqx;é at plaintiff's expense, . This action was brought on July 26, 1976,

! six months after the entfEOF the Jones Act
reimbyrsement 'on 'trig)” (Emphasis, sup-. .pnd unseaworthiness judgient, and the ces-

e :

plied) 1t is Nindisputed, however, that, the, gation of maintenance payments. Pelotto
lette,;_-‘ggréemégg; of Septembe 2 1974, ten- 'first alleges that the defendants arbitrarily
dered W.Pelq_tto further etire serviees free. .and caprictously refused to continue main-

of charge; as provided at thé Unitéd States " tenance payments beyond December 15,

e . Yoot 40 It is a disputed issue of fact as to the precise

3. o """"‘*e’i\:"""" ‘. . meaning of these words of reservation,
ttoxney at J
wTen Aond - 3
Lol s S R

reserving fo him, the right to_dlaim for,

-

8. Althongh his coungel {then and now) does not

IO — ri‘nn e : ol "dispute his Agreement, the deposition testimo.

0. A Now Ja.Soamany, a4 “F ' " ny by Pelotto reflects some question as to

3 whether he was aware of the tender and rojec-

Dear Dareyle G e s tion of cure. For summar$ judgment purposes

This confices oux §on aoncerntng tiw med this testimony might, under some circumstanc-

brighor sl i e tenance o b areed thae es, cast doubt on the validity of the stipulation.

aateanme g e Vould b eaEpmarlly rerolvad Y Bionta’ . CF Aguilez-Nunez v. Camival Crujse Lines,

¢J . N

(ST L T DA E DRI Jno, © Cin, 1978, 884 P 76 gren 0%

¢ van agrend s S5 g aﬁ:u::mg g:m‘»’:n::p:mc‘w:sm ' grant summary judgment when validity of sea-

ot he Unfee] anet iusife"u.‘a:{'&{{.‘m Haspiear dn wen man’s release at issue); Cates v, United States,
© orlesm. : v - Y .5 Cir, 1971, 451 F.2q4 41 1, 414-16.

Benanca fo dun oo sammnicad dtaten ¥ ¢ X, g (o 8 However, that contention was not raised by

wu::':?:ﬁ'o':::tﬂs:tt;ﬁ.n' Fraeie orptead bateen | g0 plaintiff at either the trial <ourt proceedings

or on appeal. Moreover, Pelotto's interrogato-
Ty answers and his brief on appeal admit that

M K] 1 :
3L you wild xdgn and zeturn a Sopy of this letder at.the plage
iné%cn:a bdva ko avidence your agresment, £ will ordac x

check payabia to Hr, felotta’for the payomne Fasminraganes . he received a tender of free cure and refected it

Enuente o8 mathbanancs sapetnin 10, W / - the Ver as of September 3, 1974, Hence ft is undisput-

Agency’s heing fucaished with approp 3 medienl paports -¢d that the stipulation of tender was received
Vary txoly yeues, | .  and presumahbiy refecied by Pelotto,

.-mnnmv. SARHOLL, YMERY & ranm.:.'
- e, 6. 1t is undisputed that no maintenance or cure
C MW * claims as such were presented at trial, Al

though the parties introduced medical tlestimo-

Fefen . .Dyat that trial which might have indicated that
prEe. S . Pelotta’s knee was incapable of further im-

- provement, the defendants have failed to clear-
% ly establish that the testimony indicated such a
m lor Qlynn 3. Belotte . n;onditiOn.

|
i
|
!
S

i
i
s
i

F-00018

.
e b Vs




mmmmmronmn.zdsm

-,

1975, Seoond, he alleges. that defendauts moutmgnrdtotheneehgemnf the employ-. p

havearbnt:avilympdenmmslyrefnsedm‘ _er or the unseaworthiness .of the ship..
a!lowhmtonee.aivemﬁvmpﬁmhphy-
siﬁamatdsfendmts’expeme. SmoaPa-

Aguilar v. Standard -Oil of New' Jersey, .
1948, 918 0.8, 724, '790, 68 S.Ch. 930, 988, 87"
“Jotto' admitted that he has yet to recelve., ,L.m 1107, 1112-19, 1943 AM.C. 451, 456~ .,
“any treatment from a private (or public), 5T;, Calmar 8.8, Corp. v.. Taylor, supm'.

phyman,thecure claim must be viewed as . Maihtenanoeisaperdwm liviugallowanee. .
a dmmfordamagu due to the defendants’ ' paid 5o long as the seaman is outside the

failure to agree to provide cure. ,fhospitalandhasnotmchedthepomtof

Based upon the above facts, the District | “maximnm cure.”- Cure involves the pay- *

Judge, as to_each of .the claims, granted
defendants’ motion for summary judgnient
on two grounds: (i) that the claiiris were'
barred by res judicata'and tollateral estop- -
pel, and (i) that Pelotto unpmperly rejected"

ment of therapeutic, medical, and hospital
expenses not otherwise furnished .to- the:.:
-.geaman, -again, until the point of- “mwn-

+ mum cure.” - Farrell v. United States, 1949;+
396 V.8, 511, €9 S.Ct, 707, 98 L.Ed. §50; *1949'

an_ offer, of ‘free ‘cure’ and theieby Jost his’ ‘AMC. 613; Myles v. Quinn Menhaden

right to receiVe maintenance and cure from
the de!endants. o
In this appeal, Pelotto asserts that the

District Judge erred in several respects.’
First, he argues that 'the fn’lure to claim

+160, 1962 AM.C. ¥

: uFisheries, Inc, 5.Cir, 1962,:302 P.21 18,
629-31.

[5,6] Plotting the point of “maximum :

_¢ure” is a troublesome task both factually

Y

nal getion does not estop such claitos'in the ‘achieved when it appears probable that fur-

present action. Second, Pelotto argues that.
maintenance and cure are due so long a8’
furtlier treatmient will effgct an improve-
ment in the ‘condition of ‘his Jmee. That -
determination, he argues, is a disputed fac-
tual. qiestion which precludes the use. of .
summary: judgmen,t. ‘Third, Pelotto asserts
that he has adequately dlspnted the compe-
tency of or adeguacy of treatment afforded
by the United States Public Health Service
Hospltal thus ereating & factual qnmtionf
concerning the effect ‘of his re;ebhon of
that hospital's facilities. -

[1-4] Maintenance and cure are centu-
ries old remedies under the general mari-
time law. A seaman’s right to maintenance
and eure is implicit in’ the contraetual rela-
tionship. between the seaman and his em-’

ployer, and is designed to ensure the recov- .
- for maintenance and cure, the trial judge

ery of these individuals upon-injary or sick-
ness sustained in the service of the ship.
Calmar S.S. Corp. v. Taylor, 1988, 308 U.S.
525, 68 S.Ct. 651, 82 L.Ed. 998, 1938 AM.C.

841; Harden v. Gordon, C.C.D.Me., 1823, 11~

Fed.Cas. 480, Cas. 6,047; 1B R. Benedict,
Admiralty § 48 (6th ed. 1976); 1 M. Norris,
The Law of Seaman §§ 586-89, 545 (2d ed.
1962). Maintenanee and cure are due with-

“ther treatment will’ result in no betterment
" of the seaman 's condition. Farrell v. Units

‘M.a

" and'as a matter of law. The accepted legali' .
. maintenance and cure damages i in, his origi- . | ‘§tandard holds that maximum cure is

ed States, supra; Brown v. Aggie & Millié," - .

Ine, 5 Cir., 1973, 485 F.2d 1298, 1978 A.M.C.
2465; Myles v. Quinih Menliaden Fisheries,
Ine, supra. _Thus, where it appears that
the seaman’s condition is incurable; or that
future treatment. will merely relievé pain
and suffering but mot otherwise improve

-

* the seaman’s physical conditjon, it is proper

to declare that the point of maximum cure
has been achieved. Stewart v. Waterman
8.8, Corp,, EDLa., 1968, 258 ¥.Supp, 629,
aff’d, 5 Cir., 1969, 409 F2d 1045, 1969
AMC. 1648, cert. denied, 1970, 397 U.S.
1011, 90 S.Ct. 1289, 25 LEd2d 423; H.
Baet, Admiralty Law of the Supreme Court
§ 1-2, at 6-10 (8d ed. 1979).

17,8] In dismissing the present action

seemed overly preoccupied with the failure

‘of Pelotto to litigate his' maintenance and
eure claims—and in-particular- the jssue of
*whether maximum cure -had been at-

tained—at the trial of his initial Jones Act
and unseaworthiness suit. It is certainly
true that a seaman may join his mainte-
nance and cure claims with those under the

F-00019
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“* "7 Jones Act and unseaworthiness” Further, that time would have beex either: (i) an . i

the medical testimony af’ such consolidated ' ‘sction for definitely sscertainable: future ¥ )

proceedings' may well constitute a declark~ mamtaname aund cire—an’ action which de”” o

tion that niaximum ecure has been d,  fendants do not elaini was possible; or @) .

wheve tliat festimony, i directed towards an action asking for 8 declaration that, pdy- -

the issue of maximum cure® Moreover, it .’mentg be made until Pelotto reached maxi- °

is tie that the doctrines of res judieata and - “mum cuxe—an sction of very donbtful utili- "

colkiteral estoppel apply to admiralty pro- "'ty to Pelgt 0.. See Lirette v. K&B Boat

ceedings® S " "Rentals, In¢, 5 Cir., 1978, 579 F.2d 958, 970, *

[9,0) In applying the doctrines of res-; oo Fes Judicita doci nat prectude the

Judicats and collateral estoppel to thia st ,Present setion. . * - -

for maintenance and eure, however, the; . [11,32) The rule of res judicata (and ..

Distriet Judge failed to account for the-. -collaterai estoppel), recognizable in admiral- .

peculiar nature of the mainténance and'. ty," js subject to the substantive Hmitation .

cure remedies. First, maintenance and cure . that seamen have always been aceorded the, .

for the future are ordinarily wot awarded in- *right to bring:serial sujts to collect. mainte- .

a lump sum. The awsrd may “eover futuré, nance, ﬁaylx;gqts as they come due. Farrell’

LA

maintenance and cure of a kind- and-for a::v, United States, supra, 38 U.8. at 519, e,

period definitely ascertained or ascertaina. §.Ct, 07, Calmar S.8. Corp. v._ Taylor, su-
ble . .' .. CalmarS.8 Corp.v. Tayior, . pra, 808 U.8.'at 530-81, 58 S.C¢ '661; 1M,
supra, 303 U.S. at 530-31, 58 S.Ct. at 654, Norris, supra, § 564, at 637 & n.19 (“Be- -

Since'the defendants were satisfying all of "'cause of the continuing nature ‘of the ship-~

Pelotto's maintenance and-care efaims as of . ownet’s obligation to fursish mainténarce "
the date of his initial trial, Peloto's only " ’and éire a brevious award cannot be re- .
possible maintenance and cure claims at, ' garded 28 ves Judieata,”)™ * Herice, even '~ |

" yq vy 2gerald . United States Lines Co, 1963, 8. Vella v. Ford Motor Ca, 1975, 421 US. 1,95 . ‘ @
LR v g1, 88 SC 1646, 1645, 10 . S.CL 131, 48 LEA2d 632, 1975 AM.C, 305 T
L.Ed2d 730, 723, _xétsaﬂA.M.C, 1083, }0?_5’. the , . As discussed, there may have been medical, "

Supreme Court stated: testiduony in Pelotto's initial sui that indicated’
Although temedies for negligence, uniea~ ' Maximum cure had béen adhlevéd, See niote 6, -
warthiness, and mainienance and cure: have:  Supra. That Aestimony was. not. directed, to-,
different origins and may on occasion,call for ~ Ward maintenance and, cure issues, howéver, .
application of slightly different principles and. . 2nd no one has poinfed out, éne way'or the
procedures, they nevertheless, when based othgr. whether thera 'was any finding, express
on one unhtary set of cifcumstances, serve  OF implied, as'to maximuny recovery by the
the same purpose of indemnifying a seaman.  court . that suit, ,Ctl-.l-l. Baer, supra, at
for damages caused by injury, depend:-in. §% 1-2.1 & 1-22 (arguing that under some .
large part upon the same evidence, and In- circumstances the lawer court’s finding of max-
valve some identical elements of recovery. ©  imum cure may be relevant). -

Requiring a seaman ¢to split up his lawsui ; . P '
s:,:‘mﬁng pert of it 1o aplury o part m.;' 8. Fitzgeraid v. United States Lines Co., supra,
judge, uﬁduly complicates and confuses a tri. 374 U.S. at 19, 83 S.Ct. 1646:‘ Rufzyan v Qreat
al' Creates dﬁfﬁculﬁgs in applyi'ng doctrines of Lakes Dre'_dge & Dock C'O..- 6 C‘lr.. 1944' 1'41
res judicats and collateral estoppel and can F2d 356, 397, 1944 AMm.C. 614, 615-16. L. :
easily result in too much or too little recov- - Jenkins v. Roderick, D.CMass., 1957, 156
eryss F.Supp. 299, 304--06, 1957 AMC. 2325, 2332-

In footnote 6, the Court continued: “This Court 36 (discussing probleris inherent in splitting

has held that recovery of maintenance and cure + admiiralty causes of action). . '

does not bar g subsequént, action under the-

Jomes Act, . . . butof course, wheré such 1% See footnote 9, supra, .

closely related claims are submitted to different
trers of fact, questions of res judicata and !l In G. Gilmore & C. Black, supra at 300-01,

1

collateral estoppel necessarily arise . . . . the authors survey the case law and conclude; . )
Id. at 19, .6, 83 5.Ct. at 1649 n.6. See general- It follows that seamen may bring successive : f" -
Iy G. Glimore & C. Black, The Law of Admiral- suits and that a prior recovery will not bar a -

ty 293, 295 (2d ed. 1975) (discussing propriety - subsequent action,
of joining related claims). - * * * * * .
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had Pelotﬁq claimed mmnteypnee dnd clré t:matment ata United Smes Publlc Health

mlnsimﬁals“'t»therewwldsﬁllﬁenobnr Service Hospital, and “a seamai who refus-, -
toreoweryofmamenampangcureﬁtbm, “ésguch . .. free treatment . . .. '
the“aubwqmt"aehon.” Sirice an gefual mthoutjustmuse,mnotfnrtherholdthe '

clmmwoﬂdmtbprﬂx@smtmn,neithcrmn Fh' wnertohlsélutytopmvxdemmn "

Pelotto’s previnua failuré tn make a clalm
bar this detion. .~ .

t

1

naneeandeure." Kossick v, United Froit- - '

%MLSGSUS.‘ISI‘IBTSIS.GLM

D51 Simlacty, -ollters] sstoppel i 891, 6 LBi24 56, 61, 1961 AM.C. 835, 598, ¢

no bat- to Pelotto’s suit. Not only may the . See also Hokiison v. Maritime Overseas'

obligationto fuinish maintenance and.cure. . Corp, BDL2.,1974, 1% AM C. 948, 955 "" :
continue after a Jones Act or. unseaworthi-.: That “rule of forfeiture, see Oswalt vi* .

ness verdict, but the issues involved, despite Williamgor, Towing Cb,, 5 Cir,, 1974, 488
somé overlap, are always somewhat differ-, F.2d 51, 58, 1974 AMOC." 1311 1813, has
ent? The difference in the nature of the :jmportant - qualifications, l;owover. 0

issues involved-has Tong been recognized. as. . quahﬁcation, which Pelotto invokes’ on aPo
permming thevmainteiiance and gure ac-- . peal, is that demonstrated inadequacy in
tions'to be segarutely filed. Pacific 5.5.Co. the treatment tend y  public hospltal
v. Petérson, 1928;'218 U.S. 180, 49: 5.0t ... i} permit recovery of the’cast. of pnvabe'
73 L.Ed. 220, 1028 ‘A.MC, 108 Jewell v;:- “treatment. This quahﬁcatxon was set out
The Ohic' River -Co., supra; % M: Norris, .py ipe Supreme Court in ‘Kossick v. Umted

'+ supri, §§'643 &'665. To paraphyase Robins “Fruit Co, 'supra, 365 U.8.'at 787, 81 S.Ct. at

son; it is-altogether- clear that Pelotto can- - 391 (empliasis supphed)

:;: :‘t.;:e::t“m :h!:::ytj:'r f laxvt be demed‘ _ [W]e neverthelqss aré clear that the duty

. The Pit Of The. Matter,

The sttmt. Judge was more neayly. cor-
rect'in his second, -alternative ground. for .
dismissing : this; lawsuit.. . The dlsmissal ot: .
the claim for cure, though.not maintenance, .
could be proper under settled prineiples.of .
summaiy Judgment, if:it:is established that
Pelotto rejected eurative freatment offered
in fact-by the United, Stat@s Publ Hpalth
Service:Hospital: . .

{15, 16]* ‘An’- employer or slnpmvner'asx eabes that once the services of 'a public

- bt

simply and as a matter ‘of. law an obllga

hospital, . ... Presumﬁbly i a“
man refuses to enter a publie hoap;tgl

tL‘

treatment elsewhere, he may recover ‘the
cost:of such ofher treatment upon pmﬂ

avazlable at such hospital,

duty % provxde maintenanece drid evire may hospital have been properly tendered the |

ordmar:ly be discharged’ by tender and seaman bears the burden of proving that

- mhe underlymg idea that the plain—
uﬁ Is entitled to suctessive recoveries . .
seems neves to have been douibted. the elements of damages allowable under the
See also'Sabgsle v.:United States Steel Corp. 3 right to recover for unseaworthiness of the
Cir., 1966, 359 F:2d 7, 1966 AM.C. 886; Jewell,:  yessel,
¥ Nﬁ? Ohio River, Co. W.D.Pa, 1967, 1967 Cates v. United States, supra, at 417 n.20.
4, .

12. The matter would be differem if an identifia- 4. See note 1, supra., We do not quarrel with
ble finding had been made fixing the time of . the notion that a séaman is pemrittedto file all
mexinium recovery. of his claims in one action. The casés make

clear, however, that this is a “permissive join-
13. We have recognized this fact in the damages der” and that a seaman Is not required 10 join
ares; , . all claims at once. Seenote9, and accornpany-
In other words, while sorhe of the elements of ing téxt, supra.
damages may overlap, a payment under the

obligations to pmv(de maintenance ahd éure,
for example, will not’ necessarily satisfy ali

to. afford maintenance and cuie s ndf. v

tion to. provide for entrance to & public *
h;mng entered, if he leqv‘gs to, qnag;'go 4

that “proper and adequate",cure was not,;,

. 171 This quoted passage " clearly nidn- o

F-00021
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Fois Clieas 64 F.24 205 (1970

ot S

" those services are inadequabe’ As dis-
cassed; the parties stipulated (see, note 3,
supra) that further cure at the Umtpd

* States Public Health Service Hospital wasg,
“tendered %" and rejeqted by Pelotto. ,Sq

et gt

farasltgwsthmwouldpermntsummary wufdbeshownupontnah Pelotto’s re- -
sponap was eleak-ly pmwdurat Jefect un- -,

judgment, as it is, well established that’
"[s]tipulations are a proper evxdentiaty ba- °
sis for a summary Jndgment.” Munaz v.
Intematwnal .Alljance of Theatmal Sfuge

i *... v-u-.f

summary Judgment was appropriate- be-
.cause jnstead of responding by affidavits
“mnde .on personal lmoﬁledgé, F.RCiv.P.
56(e). Pelotm meérely asserté& thit the ina~ " -
"dequacies of the Publié’ Health Hospntal'

-

der Rule 56(e), wheh reqiiires the submis-
" sion of controverting affidavits. ' Since Pe- "
’lotto had the burden:of proving inadequacy,;

Employees and Moving Pigture Maghine - “his failure to'isubmit controverting affida-
Operators, 5 Cir., 1977, 563 F.2d 205, 213. - “vits or other factual proof entitled the: Dis:.
See also Menard v. Penrod Drilling Co., 5 trict Judge- to- enter- summary judgment

-

Cir,, 1976, 638 F.2d 1084. Here, defendants’
tender. if proper, and Pelotbo reJection

agamlt ‘him: Allegations that' one mught:,.‘

"could” show certain facts at trial ave simply, ..

were- establighed in aocordance wnth FR. winsufficient’ under- Rule 56(¢). Gossett v. .-

chs&”f‘ B .

[18} But whaj: is not. adequately estab-,
. lished for this purpose is who or.what: aggn-
cy “tendered” further treatment by the
Public Health Hogpital. If the Publ
Health Hg&sp:tal offered .in reasonably un-
mistakable terms that it. would -furpish such’
“eure” as.foupd by it to be reasonably ajp-
proprﬁate, then’ P’elotto 'is confined to 'the
defensg ,that such treatment would be inad-
equate. Ii, on the othér hand, the “tender™
was that onl y ‘of the employeérs (or their
counsel), that, Wc;u‘l& be insufficient to l:'mgh
ger outiight Yhis"“rale of forfeiture” 'In
the lafter' instaficd; the most ' that terider”
would do is “forfeié” that part of-the “cure™
‘which in fact would have been afforded by~
the Public Héalth ' Hoipital, Tendér would
not - go to that which the Pulblic. Healths
Hospital would not have provided.

19, 20] If, on remand, by proof or stipu-.
lation, it i established that the “tender"

* ‘Du-Ra-Kel Corp, & Cir.,1978; 569 F.2d 869, .

- 872y Oglesby .v. Termmal Transport Co., 5 ..
+Cir;1976; 548 F.24 1113£3132; - Bruce Conr. -
.struction Corp. v. Unfted States, ~01r,‘ =
21967, 242 F.2d 873, 875. :In ‘summary,. we .
ag-ree inpart with the District Judge's ex-q ;

- pression of legal prineiples ‘congerning :fors:. .,

-.feiture of cure, but reverse-and:yemand for. ..
detérmination of, . among:: other - thmgs,,a,uz.

whether cure was properly- tendered, s
[21] An expansive reading of the “rule -«

of forfeiture” might indicate thata finding

of forfeitire 'ought t6 apply ‘to both thef
maiiitenance’ and ' the' cure claims of this.:
lawsuit. Under the facts of this case, how-~.
ever, we'dd" nidt feel that the rule should
autoratically - apply” to -Pelotto’s ‘mainte- ..;
nance claim. ‘In Késsick v. United Fruit -
Co.; supra; 865 U.S. at 797, 81 S.Ct. at 891, -
the' Suprenie Court ‘aade it clear that it

- only intended to protect the employei from'
“‘the increased expense. which. [the sea-
man’s] whim or taste [in refusing pubhc

wag by the United States Public Health: - hospital services] has. created.’” Thus, it is

Service Hospxtal and not the employers,
then tender was clearly proper, and based
upon aceepted principles of summary judg-
ment, it was appropriate to grant sumniary
judgment as to the cure elaim. Pamal

15.. The locus of the burden of proof is rain-
forced by a, further statemiént in Kossick v.
United Fruit Ca, supra, 365 U.S. at 737, 81
5.Ct. at 891:

No matter how skeptical one may be that
such a burden of proof could be sustained, or,
that an indigent seaman would be likely to

only the additional maintenance and cure
expense which is caused by 2 seaman’s un-
justified rejection of . publi¢ hospital treat-
ment that i is not irecoverable_by the sea-
man. ¢’ Addltlonally, there hkely could be

risk loging his rights to free treatment on the'
chance of’ sustaining that ‘burdem, . .
‘we should not exclude that possibility as a
matter of law . ..

16. The lower court cases, though broadly word-
ed, can be read in this fashion. See, e g.,.
Coulter v. Ingram Pxpellne, Inc, § Cir, 1975,

"t
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“maintenance” costs during the, tteaii‘é" be-

ing afforded by the Public Health Hospital -

during, for example, outpatient status,
Thus, under the facts of this case, even a
forfeiture of cure would not automatieally
forfeit the right to all maintenance.

[22] ©f course Pelotto bears the burden

of establishing his right to maintenance. .

He must show that maximum cure has not
been attained and, in this case, the extent
to which it has not been delayed as a result
of his rejection of public hospital ecare.

Gaudet v. Sea-Land Services, Inec, 5 Cir,,
1972, 463 F.24 1381, 1333, 1972 A.M.C. 2573;
1275-16, afi'd, 1974, 414 U.S. 573, 94 S.Ct,
806, 390 LLEd2d 9, 1973 AM.C. 2572, See
also @. Gilmore & C. Black, supra at 293
(which emphasizes the pitfalls when coun~

-~ sel, deliberately, accidentally or unlmowing-

ly, either causes or permits the maintenance
and cure elaims to be split off from the
Jones: Act/maritime law ¢laims).

' REVERSED anil REMANDED.

These are clearly fact questions. Murphyv. -

Light, & Cir., 1958, 267 F.2d 328, 327, 1959
AM.C. 625, 630-81. Cf. Coulter v. Ingram

- Pipeline, Inc., supra; Koslsky v. United

States, 2-Cir;, 1963, 208 F.2d4 957, 1953
AMC. 698, Resolving all doubts against

 the defendants, see F.R.Civ.P. 56(c), South-

ern Distributing Co. v. Southdown, Ine., 5
Cir,, 1978, 574 F.2d 824, 826, the mainte-
nance claim presents several genuine issues

-~ of materia] fact. .The grant of summary

judgment as to Pelotte’s maintenance claim
was therefore in error. See United Fruit
Co. v. Sumrall, 5 Cir., 1960, 278 F.2d 735,
787 (Brown, J., concurring). Thus we re-
verse and remand as to the mainienance

claiin X

A Word Of Caution

[23] Although res judicata and collater-
al estoppel do not cut off, as a ‘matter of
law, the claims for maintenance and cure
subsequent to the earlier trial, the District
Court on remand is entitled to consider 4sa

fact ¥ the extent to which the prior jury -

award probably included amounts which are
the substantial equivalent of maintenance
and, if appropriate, cure, in order to elimi-
nate the likelihood of double recovery. See

. 51k F.2d 735, 738-39, 1975 A.M.C, 826, 828-32;

Oswalt, v. Williamson Towing Co., supra, at
53-54; Sanford Bros. Boats, Inc. v. Vidrine, 5

" Cir, 1969, 412 F.2d 958, 973-74, 1969°AM.C.

1708, 1726-28; George v. Chesapeake & Ohio

Railway Co., ED.Va, 1989, 348 F.Supp. 283,

287-85.

consider Pelotta’s claims that maintenance was
“arbitrarily and capriciously” withheld in light
of the provision in the letter agreement, see

Y

.

note -3, supra, requiring that defendams be
“furnished with appropriate medical repo

18, The Judge is entitled to consider the record
of the earlier trial induding the charge to the
Jury and the verdict.

- " ‘ :
Y7. On remand, the trial judge may wish to Rule 1B, § Cir; see Ishell Enterprises, Inc. v.

Citizens Casualtar Co, of New York et al., 5 Cir.,
1970, 431 F.2d 409, Part 1.

F-00023
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Plaintiff-Appellant,” -~ . . *.
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INGRAM PIPELINE, INC, et al,
Defendants-Appellees.,, .~ .
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L. “No greater scope of review is exercised by
the appeltate tribunalg, in admiralty cases
than, they exercise under Rule 52(a) of the
Federal Risles of Civil Procedure.”  McAllister
v. Unitéd States, 348 0.5, 18, 20, 75 8.CL.-6, :
8, 99 L.Ed. 20, 24 (1954). That is o say the
Couwrt of Appeals may not set aside the Jjudg-

ment of the disttct court unless it iy clearly *

erronedus. A finding is' “clearly erraneovs™
when although there is evidence to support it,

the reviewing court on .the entire evidence‘is .

r, s f P

.,' s K . I PR

", Before” GEWIN, HINSWORTH

o

el ‘ '
PIPELINE, ING, . s -

and - -
¥ ” .

GEE, Circuit Judges. ' -

" GBWIN, Circuit . Judge: i

¥ [1, 2]'* Plaintiff-appsiant,” - Jaimes K. - -

. :;'Coulter, ‘bc’dught;-z this ~'a¢!r‘i:'ii‘alty-' - Siit -
' “against Tnigram Pipeline, fie. did itk -

sufor, Insurance” Coriipany 'of \"North” . 11
America, for injuries Sustdibisd while e vy o
ployed as a ‘stabber (pipe: layer)- abdaid <+«
. defendant’s bai'g'ég‘.“-'l‘héj’i&siid"é'f“ﬁgéli:‘f’* lias
gence, utiseaworthiniess, " aiid daypisigigs W s
were ftried by a juiy resulting in’ 4"t al
award ' to appellaiit: ‘of $30,000: Appel#iiy
lant’s ‘maintenance’ 4iid eade" dlathi; rer'"
- served ‘to "the' court’ wis dismissed, the'f
© Cotirt liolding” that' he 'had ‘forfeited his
right to maintenance dnd éure by aban. < * -
doning ‘the':ehhbi!itative';irﬁgr‘iaiﬁ pre-~
seiibed by his physician. This appeal is"
Jolély from that portion of ‘the judgmerit
digmissing the’ demand for maintenance”
"and curel The ‘appéllant’ contends ‘that -
.. Reft with the definite and firm conviction that
A mistake has been committed. . United States
v, ‘United States Gypsum Co,, 333 U8, 364,
1395, 68 S.CL./525 542, 92 LEd, 746, 766 °
. (1948)_ , s i " .
The findings of the district court are gener- .
al and conclusory. We quote the pertinani .
portions, of the district court’s judgment or
order: . L.
1) Plaintiff was injured on May 21, 1970,

F-00024
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Cite 20 517,24 185 (197%)
g L .

he was never cured or pronounded iméui-, aghly ."g-;t he ‘knew his patient had

able, and argues that he never willfully F

abandoned medical treatment proffered
by appellees. We reverse and remand.

The appellant was injured on May 21,
1970, when 2 twelve-ton pipe on an In-.

- gram. Lay Barge inadvertently swung to-

ward him and struck him in the chest.
He received “a crushing type of injury
to his chest” including several fractured
ribs, some of which did not heal “by
bony union.” The pipeline company pro-
vided medical treatment but due to the
extreme obesity of appellant (360-875
pounds) recovery was slow and he was
ultimately referred to Dr. Robert J.
Schramel a flordcic and cardiovascular
surgeon retaived by the, appellee-insur-

ce company-.for additional consultas;, P
pro o sries were essentially unchanged: and, that
"with . conditioning the ;p.ppe!},ggnt" q.ogxld ¢

tion. The surgeon recommended a striet
diet and a regimen of physiotherapy and

on January 4, 1971, admitted appellant i

to the New Orleans Medicenter. The ap-.
pellant:was placed on a daily diet of,

would maintain the diet and, exercise at.
home, appellant.was, discharged fmm_..t,!{:e.
Medicentey,

terminated maintenance and eure pays

[

, ? ) .admits that he failéd to
1500 calories and . an -exercise PrOEYAM; cian's instructions. The*hpjiiess jistit:
the combined result .of -which was a
weight _logs of approximately, 38.pounds...
On Januasy 29, 1971,.at his own request,
and after,assuring his physician, that he, .
. donment of his preséribed tture iand the

Sometime . thereifter the .
appellant admittedly, discontinued his re-~ |
habilitative program, In early February,..
1971, the apparently prescient appellees ..

+a

“ments. Subsequent to-the termination, . Legeadio-v. Lykes Bros, Steamship Co.,

failéd 13 follow the preseribed diet and
exercises and weighed more than ever.
Dr. Schramel reported to appellees on
October 18, 1971 that appellant’s condi-
tion was- essentially unchanged, opining
that proper conditioning might still re-
sult in appellant’s eventunal return to his.
former employment. ‘

- In April 1972, the appellant was exam-
ined ‘by an orthopedist who was unable
to suggest any means of alleviating ap-
pellant’s continuing discomfort. The or-
thopedic surgeon thought at that time
there was no physical impediment to ap-
pellant’s returning to work. Finally, on
March 14, 1978, shortly before the trial
the thoracic surgeon re-examined appel-
lant and stated that his gfiginal findings

gradually return to work.

+. The ovidnes shows and the sppslant
f(’)llovélfmg ‘iiﬁ;'gi. (B8 By

\J

fied the cessation of mainienante ;and
-cure payments by 9haracg‘eﬁzig

T g&ﬁg’& ‘s
aban- .

Jant’s failure to ‘follow ﬁgﬁ}}
I

advice as a knowing and’ willfal

distriet court agreed.

_[,‘-!, 4] The general rule is well settled
that a seaman’s right to maintenance
and cure is forfeited by a willful rejec-
tion of the recommended medical aid.

Dr. Schrainel on March 3, 1971, wrote a.., 282 F.Supp. 678 (E.D.La.1968); Murphy

letter to appellees in which he it;'die,ateof, A .jlmerican Barge Line Co., 169 F:2d 61

in a very optimistic manner, that appel- .

lant’s rehabilitation was progressing well
and that it should ultimately result in
appellant’s ‘return to his former eniploy+
ment. It was not until July 28, 1971,
when Dr. Schramel examined appellant

2) Thereafter plaintiff was examined by
various doctors and received medical and

'
.

(8d Cir. 1948), cert. denied, 385 U.S. 859,
69 S.Ct. 133, 98 L.Ed. 406. However,
this rule is not inexorably applied and
exceptions * exist

welght and had been instructed in the per-
formance of ce

when: - reasenable
grounds for refusing care’df failing to -
follow instructions are showd, Muyrphy

exercises: designed to;,

hospital treatment at the expense of de- -
fendant and was paid maintenance and
. curé by defendant at the rate of §10.00 per’
day unif} early In February, 1971,

3) At approximately the time payments for
maintenance and cure were discontinved
plaintiff voluntarily left the Medicenter in
New Orleans, where he had been treated

for 20 or 21 days in order to reduce his ant,

511 F.2d—47

;- stregigthen his muscles. - -, -
4) After leaving the Medicenter, plaintiff..

failed to follow the recommenditions of Py - .-
Schramel~that he continue. on a diet in ...
order tor lose substantially: more weight and
to continue his regimen of exercises.
5) Plaintiff is not entitled to further pay-

' ments of maintenance and cure by defend-

v
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V. 'Amenean Barge Line Co., supra; prowde the kind of suppert, guidance,...,
Luth v. Palmer Shipping Corp., 210 P.2d | and instruetion one might reasonably ex- - ..

224 (3d Cir. 1954); Oswalt v. Williamson; 3 ‘gect the appellaut ‘to need in order to
Towing Co., 488 F.2d 51 (5th Cir. 1974), . " suceessfully attain his makimum cure,
Macris v. Sociedad Maritima San Nicho-

.The appellant's difficulty in' maintaining -

L

las 8. A., 245 F.2d 708 (2d Cir. 1057)2 his rehabilitative program was further ..

The question then is whether there exist- . _exacerbated by the; fact that subsequent

ed any extenuatmg circomstances wlnch “to his i injury fi inancial responsibilities de-
made the appellant's failure to follow manded that both appellant and his wife: ...
the prescribed regimen either reasonable . " becoime employed at appellant’s father’s -
or something less than a willful rejee-  store, Jeaving little ‘time for adequate . -

tion. We think that such elrcumstances
did exist.
In the first place the evidence mdx ’

cates that the appellant has always been i
an extremely obese 'man, weighing ap->

care of their three children, to say noth-. ;

. ing of time necessary to prepare speenal
meals for appellant.

[5,6] In addition, we note that in the‘ ‘.
instant case it was never shown that the

ot

proximately 850 pounds prior to his i lnjlht«: appellant realized the maximum possxble ;’_5

ry. Common sense and persunal experi~ -
ence tell us how emotionally and physi: -
eally difficult it would be for a person of ;;
this size to maintain an exercise program ..,
and 2 daily diet of 1500 calories without ..
supervigion and medical advice. It is a..
matter of record that it was. never the .
intention of Dr. Schramel or the harge.
owners to keep the appellant in the Med-- .
jcenter for the duration of his rehabilita-
tion progrem, but some provision for -
regular renexamznatmn at intervals..of
less than six months was called for’ to;,,

2. In Murphy v. American Barge Line Compa-- .

ny, sipra, for example, the court stressed the -

affirmative nature of the master’s duty to, .

care for the seaman, in holding that a merg. .
offer to provide hospitalization for the injured
seaman was insufficient under the clrcu’m- d
stances to relieve the shipowner from lability
for maintenance and cure. “A hospital ticket
without more under these circumstances does

nat discharge the obligation since we think' °

the instant case represents a situation where
the offer to provide hospitalization must in-
clude the means by which the injured seaman.
can get to the hospitalization suggested.” Id,,
169 F.2d at 64. The cowrt also noted that the’
libellant was in his fifties, that he had a'fami~’
ly of five children, and that he was in com-
siderable physical distress. The appellant in
the instant case is similarly situated.

. 3. We do not presume to say that Dr. Schra-

mel's medical procedures were unsound. The
record indicates that the fréquency with
which the appellant was examined was a re-
sult of the failure of the appellees to schedule
regular check-ups for the appeflant. In any
case, the appellees who were ultimately re-
sponsible for providing medical treatment for
the appellant, may also be responsible for the

cure and th_at a} the_time' maintenance™

‘and oure paymen$s wére terminated no’ *

physician had ever®certified him as fit to -
_return to work# Yet, the appellees ter- °
minated maintenance and cure payments
. in February. ‘of 1971, .shortly after appel-
“lant left the New Orleans Medicenter
where he had been admitted in order to -
become familiar with dietary and exer-
¢ise programs he was io continue gt
: home, Perhaps the appellees ongmalfv -
‘improperly construed appellants dis-
charge. as signifying maxmmm cure$

négligent selection.of a physician and/or the:
. negligence of the physician. . Fi tzgerafd v. A
L. Burbank & Co., 451 F.2d 670 (2d Cir.
1971); Central Gulf Steamship Corp. v. Sam- -
bula. 405 F.2d 291 (5th Cir. 1968) ‘

4, A seaman's right to maintenance and cure:
continues umtil the maximium possible cure’
has been effected. M. Norris, The Law of.
Seaman § 560 (2d ed. 1962); G. Gilmore and |
C. Black, The Law of Admiralty 262268 °
(1957); Leacadio v, Lykes Bros. Steamship
Co,, 282 F.Supp. 573 (E.D.La.1968).

' . Where no further improvement can be ex-" "
pected from further treatment and care of.a .
continuing disability resulting from injuries
sustained” by a seaman, the seaman has
reached muximum cure and no further obfj-
gation exists for . the shipowner to pay
maintenance and cure. Leocadio v. Lykes
Bros, Steamship Co., 282 F.Supp. 573, 575
(E.D.La.1968).

5. A, seaman’s right to further maintenance
and cure is not automaticaily barred by his
request for and subsequent voluntary dis-
charge from a hospital, See, e. g., Moyle v.
National Petroleun Transport Corp., 150 F.2d
840 (2d Cir. 1945); Rey v. Colonial Nav. Co.,
116 F.2d 580 (2d Cir: 1941).

¥
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Citeas 511 F.24 185.09%) -
The inaccuracy of .such an assessment, qg;ﬁifé P’appellem did arrange a July 1971

the situation should.have been readily . appointment for appellant’ with Dr. .

gvident .to appellees on reading Dr.
Schramel’s- March 3. letter evincing a

promising .outlook for appellant’s further

rehabilitation. Curiously, no additional
fnvestigation of the situation oceurred
and no further maintenance and eure

payments were forthcoming, We feel

L

that the appellees’ failure to question the

texmination of maintenance and eure, an
action obviously incompatible with Dr,

Schramel’s March 8, 1971 letter, amount- gr

ed to a breach of the longstanding af-
firmative duty of the shipownek to pro-

- vide proper medical treatment for sea-:
men injured in the service of their ship, '

Schramel, ‘and the' doétor's testimony

“Yith respéct to that meeting intimates ...
‘/that -appellant demonstrated .a luck .of -
2Xer- - i
cise and diét, The acute phjsical dis- -
" "gomfort ‘and inconvenience inherent in a. -
regimen such as the one preseribed for -
. appellant standing alone may ot be le- ..
gally sufficient exéuses for failing to fol- .. -

tesolve to continue the |

2

_low the recomniended rehabilitation pro-

*'nied, 835 U.S. 859, 69 S.Ct..183, 98 L.Ed.
406s . i .

and to an unjustifiable erosion of the “ciples herein discussed .should be made

P

speciel status affordéd seamen &s'“wards -

of the ad:hirnlty;"" M. Norris, The Law " termination has been

of Seamen § 574 (2d ed. 1962); Fitzger-
ald v. A. L. Buibank & Co., 461 F.2d 670 -

_oumstances’ disclosed by the record: we

“'by. the ‘distriet: court. after'a factual de-

with regard to the conduct of the appel

gram. Murphy v. American Barge Line -
‘Co., 169 F.2d 61 (8d Cir. 1948), cert: de- .-

A proper application of the legal prin-' 1'

“lees' in- terminating maintenance and:’

(24 Cjr. 1971). Under the facts and cir- ““cure and the -conduct-of the appellant in

25 4 € we ‘fajling to adhere strictly to. the pre- .
cannot condone the suspension of main‘ geribéd ‘treatment without: medical aid

tenance and cure payments on the basi§™ and supervision. After making such ap-

of information ‘gleaned some time well “'propriate findings of fact .that court

after the fact. By“premdturely “termi-** should'carefully consider. whether under,, ;...
the peculiar ‘situation in this .dase, the .-

nating. maintenance and cure payments:
the appellees may have significantly con-
tributed tg the financial and other diffi~
culties~which caused appellant’s failure
to strictly adhere to'the prescribed but
unsupeivised rehabilitative program®’
This being the case the appellant’s. origi-,
nal failure to follow his physician’s in-

. struetions is not the kind of rejection of -

proffered medical treatment which can,.
be seized upon in order to justify the
termination of maintenance and cure.
We seriously doubt that it was reasona-
ble to. expeet a satisfactory cure or re-
covery by the . prescription of ‘diet and
exercise without medical supervision and
guidance. ’

7] On the other hand there ig evi-
dence in the record that at some time
appellant may have wilfully rejected
proffered medical care. For example,
6. See Sobosle v. United States Steel Corp.,

359 F.2d 7, 12 (3d Cir. ]936):

' We therefore must be mindful in the

present case of the extent to which the
seaman’s conduct was influenced by her

e by that court

v

interests and principles-protegted by the, .

‘yule of ‘forfeiture would be served propr...

erly by its application to the appellant
resulting in a denial of. majnteninca axd

cure in view of the liberal and .well es:
tahliq@e‘d‘concepts_'applicable to an in-
jured seaman. TR )

Accordingly, the. judgment of the dis-
trict court'is reversed and the -case is

remanded for findings not inconsistent -

with this opinion with respect to wheth-
er appellant knowingly and without jus-
tification rejected the. prescribed regi-
men of exercise and diet at 'some time
later than February 1971 :
Reversed and remianded with di;
rections. - . L.
GEE, Circuit Judge (dissenting):
The foundations of the law maritime
will not likely be shaken by the amiable
mental or physical incapacity in determin-

ing whether her faflure to accept medical
aid should resuit in the absolute termina-

L

tion of this shipowner's daty to continue-

providing maintenance -and cure.

.t

h
v .
.....
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result which the majority reaches. Un.
der it the distriet court is to reconsider
whether a fat seaman, unwilling to stay
on his diet but ahle to con the treating

physician provided by the shipowner. into -

releasing him from supervision, should or

.should not be rewarded for his elo-

quence, and if so, by how mich. No one
seriously disputes that had Coulter kept

on his diet he would have attajned maxi-.

mum recoyery. No one argues that he
did not abandon it about the time main-

" tenance was stopped, like pne who drops

a glass bottle of nasty but eurative medi-
cine. Yet somehow it has beén deter-
mined that bis.abgndonment of it may
not have been an u}:reasc)nable‘ refusal of
treatment. *This conclusion seems to rest

on the shipownér’s fajlure to pursue’
Coulter with sufficient ‘ardor, nagging -

and beseeching hit (prasumably, since it
could not force hiin) to stick to tea and
celery and leave the beer and beans
alone, '

Language in Qswalt 'v. Williamson
Towing Co., Inc., 488 F.2d 51 (5th Cir.
1974) is exactly in point here:

A forfeiture for unressonable refusal

is called into play in one of two ways.

First, the seaman may simply reject

ail timef ‘médical- attention or- quit

participdtion in a course of therapy al-
ready begun. In such a ¢ase, the right
to maintenance and cure is forfeited
because the purpese of the award can
no longer be achieved, These conjune-
tive remedies do not operate as substi-
tutes for damages; they are not gen-
eral compensation, but rather are di-
rected toward the specific objective df
providing for the subsistence and
medical expenses'of a seaman until he
has reached the point of maximum
possible cure. Farrell v. Unijted

States, 1949, 336 8. 511, 69 S.Ct. 707,

93 L.Ed. 850; Price v. Mosler, 5 Cir.

1978, 483 F.2d 275. When, therefore,

that point is either reached or the erst.

while patient voluntarily stops short of
its attainment by refusing medical at.
tention, the justification for the pay-

ments likewise ceases. Brown v. Ag-
gie & Millie, Ing., [5 Cir. 1978, 485 F.24
1293) supra.

Oswalt at 53-54.

The fact that Coulter would have re-
ceived maintenance for at least six
months had he not discontinued his
treatment seems to'' me immateria),
Maintenance is an award designed to
provide succor for the seaman, not until
he becomes well, but while he is under-
going treatment designed to bring him
to maximum cure. Indeed, it may be
seen as an inducement to do so. Maxi-
mum eure is one terminal point’ of the
shipowner's obligation to pay mainte-
nance. Abandonment of treatment jg
another. .

It well may be thatCoulter would be

entitled to maihtenance at our hands if
he could show that his condition had
originally been pronounced hopeléss and
that a new type of treatment had later
been discovered. But here there is noth:
ing which leads anywhere but to. the

‘conclusion that had Coulter followed the

doctor'’s orders he- would have Jost
weight and ‘that had he lost weight his
ribs would have knit. It seems unrea.
sonable to expect a shipowner to main-
tain a seaman on an on-again-off.again
basis whenever the seaman _decides to
give a known treatment another chance,

Further, as noted above, however he-
nevolent to Coulter the majority’s result
may be, casting the shipowner for failing
to make a seaman do a thing it had no
power to require seems to me unjust-—
let alone rewarding the seaman for his
own delinquence. Even afloat, responsi-
bility for a result should not be pressed
much beyoud power to effect it. Chari-
tably doing s0 here, we inch toward new
heights of anachronism the image of
that noble but feckless Ward of the Ad-
miralty, the sea—chestr-bearing sailor with
heart of oak, good company on a voyage
to Treasure Island but searce’ among the
ranks of today's seagoing technicians.

Y would affirm.

ety
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ATLANTIC SOUNDING CO.. INC., ET AL., PET!TIONERS \ EDGAR L.. :

¢ TOWNSEND Ptk . @

Na, 08-214

R SUPREME:COURTOFTHEUNI’]‘EDSTATES E _— o

129 s C‘t. 256}' .l 74:L. Ed. 24( 382; 2009 U.S. LEXTS 47323 21 Flafk Weelrly Fad. S .

PEIORHISTQRY. [***l]

. ON WRIT OF Cmmomm fo TH;B UNITED
STATES COﬁRT OF APPEALS FO,R 'l‘HE
ELEVBNTH CIRCUIT
Atl. Sounding Co. v. Townsend, 496, F.3d 1282. 2007 U.S.
App. LEXTS 20078 (I{th Cin Fla, ?.QW) Chean

plﬁgOSlnom_ Aﬁ_irm,edgl;d remanded.
SYLLAWS T

[*2562] Atlantic Sounding Co. allegedly refiised to
pay maintenancé and cure 6" tespondent Townsend for

" injuries he guffered while Working b its’ tughoat, dad

then filed this“declaratory relief sotion Tegdrding ity
obhgations Townséid filed suit under the Jones Act and
genéral maritime lk‘w, alleging, initer alia, arbmaty and
willfuil failure to provide maintenance and cire, He' filed
similar counterclaiins in the declamtory jddgmem aehon,
seeking punitive damages for ‘the nmintenance aind curé
claim. The District ‘Court depiied petiti stiers' motion to
dismiss the punitive damaggs’ claim but certified” the
question for  intérlocutory appeal "Following its
precedeiit, the Eloventh ® Circuit “held that pinitive
damages may be awarded for' the w:llful thhlmldmg ‘of
maintenance and cure, -

TR R LRV PR [/ 4

o March 2,200, Argued
-June25,2009,l)ecided~ ‘ . y o

- 1
o} ry

[*2563] Held: Because pumhve damages have long
been an accepted remedy under general maritime law,
and because neither Miles v. Apex Morine Corp.,. 498
US. 19, 111 8. C1, 3173112 E-Ed. 2d 275, nor the Jones
Act altered this understanding, punitive damages fof the
willful and wanton disregard.of thie maintenance and cure
abligation remain: avmlaﬁle [*#*23] ag a mntter of genml
mamima law-Pp 219, © . -

(a) Settled legal. prineiples establish theoe pomis
centraltg this ca&e.Bp 29

(l) Punitive damages haye long been an nvmlable
remedy at.common: jaw for wanton, willful, or otmageouq
oonducq,.,Enghsh Iaw during ‘the co!pniag era accorded
juries, the . authority to award .such damages when
watanted, And Axpericpn courts have Jikewise: permM
such damages, since ‘at, least 1784, This Couyt has .afs
found punitive damages authorized ag. @ mamr o(
common-law dogtrine. See, eg, Day v. Woadwarth 54
U.S. 363, 13 How. 363, 14 L, Ed..181, Pp. 3-5.

(i) The common—luw pumtwe damages tradition

éxtends to ulan&s arising under federal mqriﬂme law. See .

Lake .S’hore ‘& Mc[tigan Southérn R. Co. v, Prentice, 147
Us’ 104, 108, 138, Ct, 261, 37 L. Ed. 97. One of this
Court's first cases go indicating involyed an action for
marine JArespass, See The Amiable Nanc:y, 16 US. 546, 3
Wheat. 546, 4 L. Ed 456, And lower fedeml courts have
found punitive damages available in maritime actions for
parucularly agreglous tortious acts. Pp. 5-6.
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(iii) Nothing in maritine law undermines this. geneial
ule's applicability in the maintenance and cure context.

" The maintenance and cure obligation dates back centuries

85 an aspect of generak maritime law, [***3] and the
failwe of o seaman's employers to provide adequate
medical care was the basis for awarding punitive
damages in ozses decided in the 1800'.. This Cdint has”
gince registered its agreement with such decisions and has
subsequently  found that in addition to wages,
“maintenance” includes food: and lodging at the- ship's- -
and “oure" refors to medical freatment, Lewis v,

Lewis & Clark Marine, Inc,, 531°US. 438, 441,121 &
Ct. 993, 148 L, Et& 2d-931, Moreover, an owner’s failure .
to provide proper medical date for'séamen has px’ovnt!bd*
lower courts the impetus to award damages that appear to-
contain at least some punitive element, Pp, 7-8,

heir " 44provide a canse of action for wrongful death based ‘on

106, 108 S, Ct, 404, 98 L. Ed 2d 415, This Court bas

consistently observed that: the Jones Act pmaﬂng?ﬂi
common-law causes of ‘attion such ag mainténance and
cure, see. e.g. The Avizona v. Anelich, 298 U.S, 110, 56

.8 Ct 707, 80 L. Ed. 1075, [***5] and its case law

supports the view thet punitive damages awards, in
* particular, continue td remain available in maintenance
and cure actions, see Vaughan v. Atkinson, 369 U.S. 527,

825.1.997, 8 L. Fd. 24 8. Pp. 9-13.

() Contracy to petitioners’ argnment, Mifey does not
Timit retovery. to' the. remedies available wnder the Jones
Act, Miles does not address either roaintenance and cure
dotiond in geneial. ortthe availability of punitive damages

**jor such actions. Instead, it~grappled with the entirely
different question whetlmr general maritime law should

@iv) Under these seitled logal principles, respondent’ 4 unkeaworthiness. The Court found that the Jones Act end

is. entitled to pursue punitive damages unless Congress
has Enacted legislaﬁon that depms fom the nommou-law
undarstanding. P 9 '

o ne{b) ’mdxzplah language of the: Jones Act does not
provide 3. basis for-averturding: the. common-laws rule,
Congress:enacted the Jones Act to overmple The Osceola,
189 U8 158, -23.5) «CL. 483, 47 L. Ed- 760, where: the
Court prohibited a seaman or his family fromrecovering
for injuries or death suffered due to his employers'
negligence, To+that end, the: Act created & statutory
regligence cause of actiom, but .it: did not éliminate
il pxe-exis remedaes available to seamen for the
seprite’ oonmidn—law cimse of "action based on
maintendnce' and ‘are, “flig" Act besiéws fhe ‘tight to
oldot" £ bring & Jones Act Slain, thereby‘mdidaﬁng"
‘ohicida of dutiohs for searhbin’< not ain’exchisive teniédy;
Bepanlie thie thot-accéptéll-rémedies arose from genieral
fatitine IiW, ¢ necessarily follows tHat C'ongress
onvisiondd theif continued” availability, See Chandris;
Ine. v, Latsis, 515 us 347, 354, 115 5. €x 2172133 L:
Ed, 2d 314. Had the Jonss ‘Act been the only Xemainmg
remedy availablo, there would have been no, lecion to
miake, Aqg, ‘the only statutory restmtmns on gemral
manume siaintenance and oure [*2564] claims were
enacted long afier the' Jones Act's “paseage “aiid imit
availa‘i:ﬂity for only two dmorete clagses: foreign Workens
on ofﬁ;hore ol and xmnexal “production faglities “aid
sailing sohool students and fistructors, This frdicatss that
"Congress kidws Liow “to" restrict the tradiuonal

maintoance aod cure remedy "whén it wants to,” Onmni

Capital Int'l, Lid. v. Rudolf Woiff & Co., 484 US. 97,

"oure) and the temedy (punitive darma

the Death on the High Seas Act (DOHSA), along with
state statutes, supported recognition of a general maritime:
mle for wrongful death of a seaman, However, since
Congrest'had chosen o Hmit thb' darfiages available in the
Jones Aot and'DOHSA, excluding daimiagbs’ thr loss of
society or lost fiture earnings, 498 U.,, at 2], 3]

S, . 317, 112 L, Ed, 2d 275, s dgui must*égﬁ H
the availability of ‘relnediés fof wropgfyldéait, acﬁo 8.
brought wider genefal tbritime law, id, at 3? éﬁ 1 H%
Ct, 317, 112 L. Ed 2d 275, Miles' reasomng dotai; ot
apply ‘here. Unlike' Miles' situation, | both ‘the. genex‘él
maritime cause of ction [*+¥6] hete (maintenance Hiid
gos) were we9§
ostablished beforé the Jonés Aot's pasmike. Andl wilike
Miles’ facts, the Jones Aot doss not address. the general
* marititme cause of action here or its remedy. It is thys,
possible to adhete to the traditional understanding of

“ maritime: actions'and remedies - without -abridging: or

violating the Jones Agt:. unhke wrongful~death actions,
thig traditional understanding is not & mafter to which
"Congress, has spoken directly.” See.jd.; at 31, 111 5. C1.

317,112 L Ed 2d 275. Moreover, petitioners' contrary
view was direotly rejected in Norfolk Shiphullding &
Drydock Carp. v. Garm 532 US. 811, 820, 121 S, .

1927, 150 L, Ed. . 341 Miles presented 10 battier o,
the Gayris. Comrtls, endorsement of a previously

unireongnized maritime oause .of action for negligent.

wrongful death, there is no legitlmate bagis for a contrary,
conclusipn hm'e
mainfenance and cure_and the general availability of
punitive’ damages have been recoguized "for more than a
century," 532 U.S,, at 820, 121 8. Ct, 1927, 150 L. Ed. 2d

Like negligence, the duty of,
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.34. Aud because respondent does not ask this Conrt to
alter statutory text or "expand” the. maritime tort law's
general principles, Miles does not require eliminating'the
general maritime. remedy of [***7] punitive damages for
the willful or wanton failure to comply with the duty to
pay.- maintenance' and core. The fact that seamen
commonly Seck to recovei under the Jones: Act for
maintenance and cure- claims, does not.mean that the
Jones Act provides the only, remedy, Ses Cortes- v,
Baltimore.Insuiar Line, Inc., 287. US, 367, 374-375;. 53
8. Gt }73;.77 L. Ed: 368: The laudable quest for
uniforiity- in admiralty does' not require marrowing
available damages to. the- lowest common denominator
approved by Congress for distinct cavses.of action. Pp,
1319, S R
496 F.3d 1282, affirmed and remanded. ' '
COUNSEL: David W. MeCreadie argued the for
petitioners: . |, . R AP DR
et A e Yo .
Gl Rod Suivan, Jr.seged tho opuse for respondient
JUDGES: TTfQLMS, 3, delivered the, opinion of the
Court, in, which STEVENS, SOUTER, GINSBURG, and
BREYER, I, joined. ALITO, Ju filed a dissenting
opinion, in which ROBERTS, C..J., and SCALIA and

i

OPINIONBY:THOMAS | T
OPINION Co
[¥2565] [*385) JUSTICE THOMAS' delivered

LA C TR ot

whe opiniog of the Caurt, ~ N
The question jresented by this'case is ‘whethér an
injured seathar may recover 'punitive daminges ‘for his
employer's Willful faifure to pay maintenance and cure.
Petitioners argue that under Miles v, Apex Marine Corp.,
498 US. 19, 111 8. Ct. 317, 112 L. Ed. 2d 275 (1990),
seamen may recover only those damages available under
the Jones Act, 46 USC. § 30104. We disagree.
Historically, puvitive . damages have Jbeen available
{(***8] and awarded in general . marjtime,, actions,
including some in maintenance [**390§ .and cure, We
find that nothing in Miles o the Jones, Act eliminates that

. availability. L. "

1

.

Respondent Edgar L, Townsend was a crew member
of the Motor Tug Thomas, After falling on the stoel deck
of the tughoat. and. injuring his arm and shoulder,
respondent claimed that petitioner Atlantic Sounding,
the owner of the tugboat, advised him that it would not

" provide maintenance and cure, See 496 F.3d 1282, 1283

(CAIl 2007). "A claim for maintenance and cure
goncems the vessel ownér's ‘obligation to provide food,
lodging, and inedioa? services tp a seaman injured while
serving'the shiip.* Lewis v, Lewis ‘& Clark Marine, Inc.,
531 US. 438, 441, 121 8, Ct. 993, 148 L. Ed 2d 931
(2000, - : o

1 Atlantic Sounding Co,, Inc., is a wholly gwned
subsidiacy of Weeks Marine, Inc., the other
petitioner in this:case, . - "

- Petitioners thereafter filed an action for declaratory
relief regarding their obligations. - with respest ‘fa
maintenance: and oure. Respondent filed - his own suit.
under the Jones.Act und. pencral maritime law; alleging
negligence, unseaworthinegs;. arbiiteary and willful faifure
t0.pay maintenance and:cure, and wrongful termination.
In addition, respondent . filed -similer counterelaims
[***9] in the declaratory judgment actiof, “seeking
punitive damages for the denia)-of majntenance and cure.
The District Court consolidated the cases, See 496 F.3d
at'1283-1284.. IR

 Petitioners moved to dismiss respondents punitive

dansages claim, TFhe District: Court denied the mofion,

holding that it was bound by the dotermination in Hines
v. J. 4. LaPorte, Inc,, 820 F.2d 1187, 1189 (CA11 1987)
{per.curiam); that punitive dampnges were available in an
action for maintenance and cure, The court, however,
agreed to certify the question for interlooutory appeal.
See 496 F.3d at 1284. The United .States Court of
Appeals for the Eleventh Circnit agreed with the District
Court that Hiney controlled and [%2566) .held that
respondent could pursue his punitive damages claim for
the willful withholding of maintensnce and cure. 496
F.3d at 1285-1286. The decision conflicted with those of
other Couris of Appeals, see, 2.g., Guevara v. Maritime
Overseas Corp., 59 F.3d 1496 (CAS 1995) (en banc);
Glynn v. Roy Al Boat Management Corp., 57 F.3d 1495
(CA9 1995), and we granted certiorari; 355 U.S, 12
S. €t 490, 172 L, Ed. 2d 355 (2008),

I
Respondent olaims that he is entitled to seek punitive.

F-00044



w— 7

g0

L

e

129 8. Ct. 2561, *2566; 174 L. Bd, 2d 382, **390;
2009 U.S. LEXIS 4732, *%*9; 21 Fla, L. Weekly Fed, S 1004

damages as a result of petitioners’ alléga&biéaoh of their
[***10)} “"mainienance and cure® -duty “under general
maritime Iav, We find no fegal obstiole to°his doing so.

‘A

Pupitive damages have long been an available
remedy at common Jaw for wanton, willful, or outrageous
conduct. Under English law during the colonial era, juries
were accorded broad discretion to award damages as they
saw fit. See, e.g.; Lord Townsend v. Hughes, 2 Mod. 150,
86 Eng. Rep. 994 (C. P. 1676) ("Hln civil actions the
pleintiff is to recover by way of compensation. for the
damages he heffi-sustained, and the jury:are the proper
judges thereof* (emphasis in original)); 1 T. Sedgwick,
Measurs of Damages § 349, p: 688 (9th ed. 1912)

(hercinafter Sedgwick) ("Until [**391] comparatively -

redent tirnes juries were as arbitiary judges of'the amount
of damages ag of the facts"), The common-law view "was
that 'in cases wherd the amount of damages was
wncertainf,] their assessment was a matter so péouliarly
within the province of the jury that-the Couxt should not
dlter. it Feltiner- v:'Columbia Pictures Television, Inc,,
$AFYLS: 340, 353, 118 & €, 1279, 140 L. Ed, 2d 438
'(1998) (quoting Dimick v: Schiedl, 293 U.S. 474, 480, 55
.St Ct. 296, 79 L EW 603. (1935); altemﬂon in ongmal)

‘The jury'l broad disoxeﬁon to set damaggs inolnded
the anthority to award punitive {***11] damages when
the cisunstances: of the base warkanted, Just before the
rafification of the Comstitntion,’ Lord: Chief Justice Pratt
explained that' *a juiy hafs] it in'its] power to give
damages for more than tie injury received, Damages-are

designed not only as 4 -satisfaction ko the injured:person, .

but Jikewise as a punishment to the guilty; to deter from
any such proceéding for the future, and as a proof of the
detestation of*the jury to:the action itself." Wilkes. v,
Wood, Lofft 1, 18-19, 98 Bug, Rej. 489, 498-469 (C. P,
1763); seo also Pacific. Mut. Life Ins. Co, v. Haslip, 499
US. 1 25 111 8.Cir 1032, 113 L. Ed. 2d-1 (199])
(SCALIA, 7, conocurring in judgment) ("[Plunitive or
‘oxemplary’ ‘ damdges have long been a part of
Anglo-Amerioan law"y;. Huckle v, Money, 2 Wils. 205,
207, 95 Eng Rep. 768, 769 (C P, 1763)- (declining fo.
grant a riew trial because the jury "ha[s} done nght in

~ giving exemplary damages™).
American courts have likewise permitted punitive '

damages awaxds in appropriate cases since at least 1784,
See, e.g., Genay v. Norris, 18, C. L. 6, 7 (C. P, and Gen.
Sess. 1784 (approving award of "very exemplary

damages” because spiking wine' represented 2 "very
wanion: oufrage”); Coryell v. Colbaugh, 1 N. J. L. 77

(1791) [*12] (conoludirig that a breach of promise of

marriage' was "of the most atrocions’ and dishonourable
nature" and supported "damages: for ‘example's sake, to

- prevent such offences in future” (emphasis in original)),
Although some States elected not to aflow juries to make .

such dwards, the vast majority permifted them. See |
Sedgwick §§ 352, 354, at'694, 700. By the middle of the

“"19th century,’ “punitive damages were undoubtedly dn

[*2567) established part ofithe American common law of
torts [and] ‘no ° particular procedures were deemed
‘necessary to circumsoribe a jury's discretion regarding the
award of such damages, ot theit amount." Haslip, supro,
at 26-27, 111 8. Cr, 1032, IBL ‘Ed, 2d 1 (SCALIA, J,,

concumng in Judgment) 5

This Court has also ﬂound the award of punitwe
damages ‘to be muthorized ‘as & matteir of commion-lav
doctrine, In Day v. Woodworth, 54 T.S. 363,13 How.
363, 14 L Ed 181 (1852), far exnmg ,. the Court
recognizéd'the "well-established prinoiplé of the'tbindadi
Taw, that in aotions of irespags and all sotions on the ¢ cage
for forts, ¥ jury may fufliof whit e Gailed emg
pﬁﬁiﬁife, or vindictive dathages upmf d defoidant . )

M at"371, 13 How. 363, 14 L Ed 181; we also
Philadelphia, W., & B. R. Co.: Quigley; 63 r}s 20221
How. 202, 214, 16 L, Ed. 73 (1§59) ("Wherever thé
injury complained [***13] of hay bgen iqﬂip ed
maliciously or wantonly, and with cirdusthibes of

contumely or indignity, the jury are not iQ%d to, tlle
ascertainment of a simple compensation for thé" Wiotig

eommitted; against the. aggrieved. pemon“). Barry v.

Edmunds, 116 US, 550, 562, 6 . Ct 501, 29 L. Ed, 729

[+%392) (1886) ("[Alocording fo the settled iaw of this
court, [ plaintiff] might show himself;:by proof of the
circumstances, to bo entitled to exemplary damages
caloulaged to vindioate hig right .and protect it agamst
ﬁuure similax invasions") :

' B

The genexal ‘ole that punitive damages were
aviilable at cominon law- extended to - claims atising

under fedetal rharitime law, See Lake Shore & Mahigan‘
Sauthém R Co. . Prentiaq H7US, 101, 108, 138, Ct .

261, 37 L. Ed. 97 (1893) ("[Clovits of admitalty , , .
proceed, in cases of tort, upon the same principles as
courts of common law, in allowing exemplary dataages . .
™). One of this Coust's first cases indicating that punitive
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damages were available involved an action for marine
trespass. See The Amiable Nancy, 16 U.S. 546, 3 Wheat,
546, 4 L Ed. 456 (1818). Tn the course of deciding
whether to uphold the jury's award, Justice Stary, writing
for the Caurt, recognized that punitive damages are an
availible meritime remedy under the proper
ciroumsiances, {***14] Alfliongh the Court found that

the particular ficts of the case did iof warrnt such an °

award agairist the named defondants, it explained that "if
this were a suit against the original wrong-doers, it might
be proper to . . . visit upon them'in the shape of
exemplary damages, the proper ' punishment which
belongs t0 such lawiess misconduct, /d,” at 558 3

)

Wheat. 546, 4 L. Ed, 456; see also Barry, supra, at 563, s
$.'Ct. 501, 29 L. Ed. 729 ("ln The Amiablé Nancy, which
was the cage of a marine fort, Mr. Justice Stity spoke of
exemplary ‘damages as ‘the “proper punishment which
Belongs to . ... lewless }qiscnndunt"( (citation omaitted)j, *

The lower foderal courts followed suit, finding ithat
punitive damages were avgilsble in maritime actions for
tortious acts of a partioulaily éygﬁdm niffure, See, e.g,
MeGulre v. The Golden Gate, 16 F, Cag. 141 143, F,
Cas. No. 4815 (No. 8,815) (CC ND Cal. 1856) ("in an
action against the porpotrator of the wrong, the aggrieved
party wouid be' entitled 1o "recover not only actual
. damages bist exemplary, ~ such a would vindicate his

wrongs, and feach the tort' foasor the necessity: of
reforin"}; Ralston v, The State Rights, 20 F. Cas. 201,
210, F. Cas, No. 11540 (No. 11,540) (DC ED Pa, 1836)
({1t is fot legally correct’, , . to siy that a court cannot
[***15] give excmpliry damages, in’ a case 'like the
present, against the awners of a vessel™); Bosion Mfz. Co.
.v. Fiske, 3 F. Cas. 957, F, Cas. No, 1681 (No. 1,681) (CC
Mass, 1320) (Stoty, 1) ("I cases of marine torts, or
illegal capures, it is far ‘from being wncommon in the
admigalty tb allow costs and experioes, and to mulct the
offending parties, even in exeriiplary dainages, where the
mature of [*2568] the case requires it"). In short, prior-to
enactment of the Jones Act in 1920, "maritime
_ jurisprudence was replete with judicial statements
approving punitive damages, especially on behalf of
passengers and seamen.” Robertson, Punitive Damages in
American Maritime Law, 28 J, Mar, L, & Comm, 73, 115
(1997) (hereinafter Robertson); see also 2 Sedgwick §
599%, at. 1156 -("Exemplary damages are awarded in
Admiralty, as in other jurisdictions™); 2 J, Sutherland,
Law of Damages § 392, p, 1272 {4th ed. 1916) ("As a
rule a court of equity will not award [punitive] damages,
but [**393] - courts. of admiralty will . . . * (footnote

omitted)), 2

2 Although punitive damages awards were rarely
upheld on judicial raview, but see Roza v, Smir,
65 F. 592, $96-597 (DC ND Cal 1395);
Gallagher v, The Yankee, 9 F. Cas, 1091, 1093,

F. Cas. No. 5196 (No. 5,196) (DC ND Cal, 1359)
[***16] , that fact does not draw into question the
basic -understanding that punitive damages were

+ considered an aveilable maritime remedy. Indeed,

' in: several cases'in which a judgment awarding
- punitie damage awards was overfumed on

" oppeal, the reversal was based on unrelated
+ grounds, Sce, e.g., The -Marghqrita, 140 F, 820,
824 (CAS 1903); Paciﬁc Packing,& Nav, Co, v.
Flelding, 136 F. 577, - 580 (CA9. 1905);

s« Latchtimacker v, Jacksonville Towing &
- Wrecking Co., 181 ‘F, 376, 298 (CC 8D Fla.

. .’910).' . : L A

c

Nothing in  mariime _law ' undermines the
applicability of this generaf rule in the maintenance and
cure comtext. See G. Gilmore & C. Black, ¥aw of
Admiralty § 6-13, p. 312 (2d ed, 1975) (hereinafter
Gilmore &, Black) (expluining that a geaman denied
majntepance and cure 'has.a fice option, to claim
damages (fuoluding punitive damages), under a genernl
maritime law count"); Robertson; 163 (concluding that
byeach of meintenance and cuge is one of the particulax
torts for which general maritime. law would most likely
permit the awarding of punitive. damgges "assuming , ..
the requisite level of blameworthiness"), Indeed, the. lagal
obligation to provide maintenance and.cure;. dates. back
centuries as [¥**17] an aspeot of peneral maritime law,
and the fhilure of a seaman's employers to.provide him
with adequate medical care was the; basis for awarding
punitive damages in cases decided as early as the 1800',

L

. 'The tight to receive maintenance and cure was first
recognized in this country in two lower court decisions
authored by Justice Story. See Harden v. Gordon, 11 F.
Cas. 480, F. Cas, No. 6047 (No. 6,047) (CC Me. 1823);
Reed v. Canfield, 20 F. Cas. 426, F. Cas. No. 11641 (No,
11,641) (CC Mass. 1832). According to Justice Story,
this common-law obligation to seamen was justified on
humanitatian and economic grounds: "If some provision
be not made for {seamen] in sickness at the expense of
the ship, they must often in foreign poris suffer the
accumulated evils of disease, and poverty, and sometimes
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perish fiom the want of suitable nourishment . . . .-[T]he
merchant himself derives an ultimate benefit [because ir
encourages sedmen to-engage ‘i’ perllous voyages with
more promptitude, -and at lower wages." Hardeir, supra,
at 483; see also Reed,. Supra, at 429 ("The seaman is to be
oured at the expenst of the ship, ‘of the mbknnss or injury
summed in the slup's semce")

Tlns Court has since registered its agreement with
. these decisions, -[***18] YUpon a Aill :review . . . of
English and American authorities,” the Couzt concluded
that "the vessel -and her owners are liable, in case a
“seamen falls sick; or is wounded, in the servioe of the
ship, to the extent of his maintenance and cure, and to his
wages, ot least.so Jong a8 the voyage is-contirived.” The
. Osceola, 189.U.S. 158, 175, 23 8. Ct. 483, 47 L Ed. 760
(1903): Decisions followliig The Osceola have explained
that in [*2569] addition fo wages, . "maintenance”
_inclades food and lodging at the expense of their ship,
and "oure" refers to medical treatment. Lewis, 531 U.S,
at 441, 121 8. Ct. 993, 148 L. Ed, 2d 93I; see also

Gilmote & Black § 6-12, at 267-268 (descti]nng_

im:iancé nd quire" as incladitig mpdma( exﬂenses,
hvixi‘g’ ailo w'aﬁ?.e &hduneamsdwages)

" T dddition, the fuilore of n vessel owner to provide
propér roedial care’ [**394]- ‘for seamén has provided
thie‘impétus for' daninges awards that appear fo contdiiat
Jelist some pimitive: eleniént, Ror exaniple, in The City of
Carlisle; 39 F. 807 (DC Ore, 1889); the coutt added '$
1,000 to its damages bwiiid to compensate an appréiitice
seamaii for Vgross sieglédt and orueh-maltfeatment of the
[seaman] since his injury.” M, at 809, 817, Thé cout
reviewed the'indigriities’to whith the apprentice had been
subjedied” [**+19] as‘ e recovered withiout-any séricub
medibil attontion, see id., ar 810-812, anidexplained: that
"if owners do not wikh to be mulct in-damiages for sich
"iisdonduct; they should be caveful to select men worthy
to commiand their vessels and fit to be trusted with the
safsty and welfare of their crews, and particularly
Apprentice boys.” Id, at 817; se6 also The Troop, 118 F.
769, 770-771, 773 (DC Wash, ‘1902) (exp!ami‘ng that §
4,000 was a reasopable award because "the captiin's

"failure to observe the distates of hunvanity” and obtain “-

prompt, inedical care for an injured soamen constituicd a
"monstrous virong ')

3 Although these cases do ot refer fo "punitive”
of -"exemplary! damagés, scholars have
vharacterized the awards authorized by these

decisions as such. Se¢ Roberison 103-105;
"Bdelman, Guevara v, Maritime Overseas Corp.:
Opposing the Decision, 20 Twlane Mar. L. J, 349
351, andn, 22 (1996)
D
The setfled legal principles | dimmd above establish
three pojnts central to resolying this case, First, punitive
nages have long been available at common law.
écond, the common-law tradition of punitive damages
extendstomariﬁmeclahns.“Andmird,ﬁmemno
evxdeme ‘that olaims for maintengnee [**%20} and cure
were, excluded from this general admiralty rule, Instead,
the’ pre-Jones At evidence indicates that punitive
damages remain available for sush claimg wnder the
apprppriate factual cimuﬁstanges Asa result; respondent
is emltlad to pursye pumitive damages unless Congress
has enacted legislation depatting from this commm-law
uqderstanding As explained below, it has no, .,

‘4 'me dissent correctly notes fhot the h,andful of

eariy ¢ases involving mnmtenanoe and ore, by

themselyes, do not deﬁmhvely sojve thg
.~ qiestion of punitive damages ava bi,lim ,‘,§ ch

" oages. Seo post, gt 6-8 (opinion of ,\Lg'l'ﬁ,“

. However, it neglects to ackgowled that t!:,§
general common-law rule mngle punitive diy
gvailable in maritime actions. See suprg p& 5
Nor does the dissent. explain why maintqname
end cure actions should be excepted from, ﬂns

i, general rule, Tt is becanss of this rule; and Lha fiop

that these carly cages support -~ rather than mﬁ\(e
~- its application to maintenance and o acﬂpns
see supra, at 7-8, that the pre-Jones' Act evulence
supports the conglusion that punitive damages
" wete available at common law where the denial of
maintenance’ and cure favolved wanton, wﬂlfhl,
[***21] or outtagequg -condyot, :

Cm
A
The only statute that could serve as a basis for
overturning the commonslaw rule in this cage is the Jomes
Act. Congress enacted the Jones Act primarily to overrule
The Osceola, supra, in which this Court prohibited.a
seaman or his family from recovering for injuries or

death suffered due to his exployers' negligence, [¥2570]
To this end, the statute provides in relevant part:
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"A seaman injured in the course of ' .

employment or, if the seaman dies from

the injury, the personal representative of

the seamar may elect to bring a civil

action at law, with the right of trial by

juty, sgainst the employer. Laws of the

[**395] Uinited States regulating recovery

for personal injury to, or death of, a

railway eniployee apply to an action under
© i seofion” 46 US.C.'§ 30104(a) o
* (incoipoiating the Federal Employsrs' <
Liability Act, 45 US.C. §§ 51-1{0). o

N

+ The Joties At thus created:‘a. statutdry ‘cause of
action for negligence, but it did not eliminate pre-existing
remiedies available: ‘to --seamen * for ‘the ‘separate
common-law cause of action based on a seaman's-right 16
mainienance and oute.: Saciion 30104 bestows vpon thé
injixred seaman the'right to elect” to bring a Jones Aot
olaim, thereby indicating -[**#22] a choiee of actions for
seainén — not an exolusive rémedy. See Funk & Wagills
New Standard Diotionary of the English, Language 798
(1913 (defining "eléot* as "ftjo make dhoice of"); 1
Bouvier's Law Dictiortary 979 (8th.ed. 1914) (definiig
-"election" as  “[cJhoice; selection”). Because ' the
then-acceptod remedies for injured-seamen arosg’ from:
general matitime law, seo’ The Osceola, supra, at 175, 23
S, Ct. 483, 47 L. Ed. 760,"it necessaxily ‘follows th
Cogress wag envisioning the continued: avaitability - of
those common-law causes of action. See Chandris, Inc, v,
Latsis, 515 US. 347, 354, 113 5. C1. 2172, 132 L. Ed 2d
314 (1995) ("Congress eiacted the Jones Act in 1920 to
remove the bar to suit for negligence axtipixlatbd.ih The
Oscgola, thereby completing flic trilogy of heightensd
legal Protections fincludirig mainteniance and cure] thit
sgamer receive because of their exposure to the perils of
the gea” (internal quotation marks omitted)); Stewart v,
Dutrg Constr. Co., 543 U.S. 481, 487, 125 8. C3, 1218,
160 L. Ed- 2d 932 (2005) (describinig the Jones Act ds
“removfing] this bar to negligence mits by seamen®). I
the Jones Act had been the only remaining - reniedy

ayailable fo injured seamen, there would have been no’

qlectipn to make, . . .
' In’ adlition, the only statutory restrictions expressly
[¥%$23] addressing gemeral maritime chims  for
maiitenance and cure wete eriapted long after thie passage
of the Jones Act. They limit its’ availability for two

discrete.classes of people: foreign workers on offshore oil

and mineral production facilities, sce § S03(a)(2), 96 Stat.
1935, codified at 46 US.C. § 30105(3), and sailing
school stadents and instructors, § 204, D6 Stat. 1389;
codified .at. 46 US.C '§ 50504(h). These provisions
indicate that "Congress knows how to" restrict the
traditional remedy of ‘maintenance and eure "when it
wants 0. Omni Capital Int'l, Ltd. v. Rudolf Wolff & Co,

484 U.S. 97, 106, 108 5. CY. 404, 98 L. Ed. 2d 415

(1987). Thus, nothing in the statutory scheme. for

maritime recovery restricts the availability of punitive -

damages for maintenance and ocure for those, like
respondent, who are mot precluded from agserting. the
geteral maritime claim, ,

-—

Furtilei‘.:suppotting _tllis ,initerp‘retaﬁon': of the Jones
Adt, this-Court has consistently recognized that the Act -

"was remedial, for the benefit and protection: of seamen
who are peculiarly the wards of admiralty. Its purpose
was 10 énlarge that protection, ot to narrow it." The
Arizona v.-Anelich, 298 US.-110, 123, 56 8, Ct 707, 80
L. Ed. 1075 (1936); see also American Export Lines, Ine,

'v, dlvez, 446 U.S. 274, 282, 100 S: Cv. 1673, 64 L, Ed. 34

284.(1980) [+**24), {plyrality opinion) (declining to
"read thie Jones Act.as sweeping aside. general maritime
law .remedies"); ODonnell v, Great Lakes Dredge &
Dock Co., 318 U.S: 36, 43,.63.S; Ci; 488, 87 L. Ed. 596
(1943) ("It follows [*2571) that: the: Jomes - Act, in
extending a right-of recovery to the [**396] scaman
injuted while i the service ‘of his vessel ‘by:negligence,
has"done’ no more -thin: -sipplement the’ teredy - of
maifiteriance and:oure . . ") Pacific S 8 Co,
Peterson; 278 U.S, 130,'134, 138139, 49 5:'€4.-75, 73 L
Ed- 220 (1928) (holding that the Josiés Act "was noié
intendéd to restrict in any way the long-estiblished riglie
of & searhan to maintenance, cure and ‘wages"). - -

Not only have our decisions repeatedly observed that
the Jones: Act preserves common-law camses of action
such as maintenance and cure, but our case law also
supports the view that punitive damages awards, in
particular, remain available in maintenance and cure

actions after the Aot's passage. In Vaughan v. Atkinson,”

369 U.S, 527, 82 8. Ct. 997, 8 L. Ed. 2d 88 (1962), for
example, the Caurt permitted the recovery of attomey's
fees for the "callous" and "willfil and persistent” refusal
td pay maintenance and oute. I, gt 539-531, 82 8 Ct
997, 8 L. Bd. 24 88, In fact, even the Vaughan dissenters,
who believed that such fees were generally unavailable;

agreed [***25]_‘ﬂiup a seaman "would be entitled to
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" exemplary damages in accord with ttaditional concepts of
thee law of damages" whese a "shipowner's refusal to pay:
maintenance steramed from a Wanton and intentionsl
disregard of the legal rights of the seaman.” Jd,, ot 540,
82 8,°Ct, 997, 8 L. Ed, :2d 88 (opinion-of Stewhut, J.); see
aléo Fiske,- 3 F, Cas, at 957 (Story, J) (arguing that
counsel fees are awardable in "[cJourts of admiralty . .
not tebhnically as-costs, but iipon’ the same principles, as
they ard often allowed dmnagcs in dases .of torts, by-
coutts of common Jaw, as a’ recompense for injuries
susmmed,asmmplaryﬂamascs, of 882 Tamuberation:
for’ expences fnourred, or losses mstaiued. by the
misconduet of therother party”), 5 - o

5 In the wake of Vaughan, a number of lowet

i courts expressly held"thiat pusiitive damajges cen
*.* + be recovered for the denial of maintenance and
v ouee, Seeyeg., Riney v.iJ.'4, Laporte; Inc, 820
e F2d 118% 1189 (CAll 1987) (per. curiam)

iy (upholdingpnniﬁw damages award of $ 5,000 for .-

“ af "arbittary and-badtHith breach-of the duty to
+ furnight maintenance and -oure"); Robinson v.

1049.1052

* (CA1-1973) (affirming:pimitive dampges award of

7100 § 10,000 which was ‘based;:in part, [*%*26] on

¢ v the defendant'yittitial withholding of maintenance-
- amd oure on the pratext thatthdseamnu had bean
ﬁredfor oauge). - : . '- T

AL

. Notbmg in the text, of the Jones Act pr thm Caurt!s
decisions issued in the wake, of jts, enactment nndermings,
the continued gxistence of the common-law .cause of
action providing xecovery for.the, delayed or improper,

_provision of maintenance (md cme.,l’ehﬁoners do not
deny the availability of punitive damages in -general
matitime law, or identify any cases establishing that such
damages were historically unavaifable for breach of the
duty of maintenance and oure, The plainlanguage of the

Jones- Aot, then, -does not provide the punitive damages

barthat petitioners secke, - 7 o
1 D . N : LIRS .

B"‘ e vt 8

 Petitionsrs noixeﬂlelless argue that the availability of .

-punitiye dargages in this case is.controlled by the Jgnes

Agt, beoause of this Court's devision in Mles 498 US. .

19,111 8. Ct. 317 IIZL "Ed, Zd 275; see also post, at
5-6, (opinion ofALITO, J) In Miles, peﬁhongrs argue,
the Court, limited recovery in maritime, cases involving
death or personal injury to the remedics ‘available undex'
the Jones Act and the Death on the High Seas Act

{DOHSA), 46 USC §§ 30301-30306. [**397] 6
[*2572) Petitioners' reading of Miles is far too broad.

6 DOHSA applies [***27) only to individuals
killed. (not merely injured) by conduct on the high
geas, See 46 US.C. § 30302. Because this cage
involves injuries to a seaman, and not death on the
high seas, DOHSA is not relevant,

Miles does not address either maintenance end oure
actions in general or the availability of punitive damages
for such actions, The decision instead grapples with the
entirely different question whether general maﬂﬁme lnw
should provide a cause of action for wrongful death based
on vnseaworthiness. By providing a remedy for wrongful
death suffered on the high seas or in tersitorial waters, the
Jones Act and DOHSA, diiplaced a genexal magitime rule
that de;ued any recovery for wrongful death, See Miles,
498 U8, at 23:34, 111 §. C¢. 317, 112 L, FEd. 2d.275,
This Court, therefore, was called upon in Mifes to-decide,
whether these new statutes supported an expansion of the,
relief availeble under pre:existing general marifime lqw-.
to sharmonize it with' a cause of action created by statute,.,

‘The Court in Milm ﬁxst qoncluded tlmtf ﬂw
“unanimous legislative judgment Bchmd the Jones
DOHSA, and the ‘many state statutes”, quthp j, )
maritime wwngﬁd—deaﬂn agtions, supgomd “the,
recogmtiuu of 2 geneml maritime action ffir l***zﬁg
wrongful death of & seaman, Id, at 24, 111 8,Ct. 317,
112 L. Ed. 2d 275 (discussing Moragne v. Slates Marine
Lines, Inc,, 398 US. 375, 90.8. Ct, 1772, 26 L, Bd, ifd
339 (1970), which. ‘overruled The Hanisburg. i1 U S
199,.7 8 Ch 140, 30 1, Ed. 358 (1886)) Congress had
chosen to limit, however, the . damages available for
wrongful-death actions under.the Jones Act and DOHSA,.

such that damages were ot statutotily available for loss:

of soolety or lost future earnings. See Miles, 493 USS, af
21, 31-32, 111 8. Ct, 317, 112 L, Ed, 2d 275. The Court
thus concluded that Congress' judgment must control the
availability of remedies for wrongﬁxl»death actions

brought under gengral maritime low, id,, at 32-36, 111 5.

C’t,,317. 112L. Ed. 24 275. .
le reasoning of Miles remains sound, As the Cuutt

in that case.explained, "[wle no longer lve in.an eih ..

when seamen and their loved ongs must look pri;nari;y to
the courts us a source of substantive legal profection fom
injury and death; Congress and the States have legislated
extensively in these areas.” Jd,, at 27, 111 8 Ct. 317, 112
L. Ed 2d 275. Furthesmore, it was only because of
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* congressional action that a general federal cause of action

for . wrongful death on:the high seas and in territorial
waters even exisied; until thep, there was no general
common-law dootrine providing for such an action, As a
Tesult, to deteming the remedies available [***29] under
the common-law' wrongful-deathi: aotion,: "an admiralty
comt’ shiouid iook primarily to thete'. legislative
enactments for policy guidance:” Jbid, It wonld have been
illegitimate to create common-law remedies dhat
¢xceaded those remedies statutarily. available under the
Jonés Act.and DOHSA..See id, ar.36, 111 8. Ct, 317,
2L Ed, 2d 275 ("We. will ;not oreate, under our
admitalty powers, a remedy . ., that goes well beyond the
limits - of ‘Congress' ordered- system of recovery for
scamen's injury.and death”), . . .- 3 v,

e S N Ao

*,. Bug application. of that principle hcre_.,dc;es not lead to
the. outcome suggested by petitioners. or the dissent, See
paost, at 2-3. Unlike the sitpation presented in Miles, both
the general maritime cause of action [**398}
(maintenance’ and : cure) and . the remedy. (punitive
damages) were well established biéfore the passage of the
Jones:Act: See supra, ati:3:8.. Also unlike the. facts
presciited by . Miles, the.Jones Act .does mot address

. maintenance and .cure or its remedy.:”, ltris therefore

i*2573}. ‘possible to adhete - fo: the teaditional
uiderstanding of maritime actions and remedies witlidut
abridging -. or violating:' the" *. Jones Act: unlike
wrongful-deatly actions, this traditivnal understanding is
Dot a maiter to which. "Congress has spoken directly." Ses

[#**30} AMiles, supra, ot 31 (citing Mobil: Ol Corp, v, -

Higginbotham, 436 U.S.-618, 625, 98 S, Ct, 2010;°56 L:
Ed. 24 581 (1978)). Indeéd: the Miles Court ~itgelf

acknowledged that"{the Jones Act evinces no gendial .

hostility- to- recavery: under -inaritime law;* 498, U8, . at

2% 1118, €41. 317, 112 L, Ed. 2d 275, and -noted that-

stafutory: remedy limitations "would not necessatily deter
usjifrecovery . .. wete more congisterit with the general
principles of maritime tort law." Jd,; o135, 1118, Ct. 317,
122'L, Ed, 2d 275, The availability of pinitive-damages
for"iinintenance and cure actions ‘i entirely’ faithful to
these "general principles of ‘maritime togt Jaw," and no
statute casts doubt on their availability: under gencral
maritime law. . T o

7 Respondent’s claim is not affecied -by the

- statutory ‘amendments to the Jones. Act that fimit

" . mmaintenance and cureirecovery in cases involving
»* .+ foreigm workers ‘on offshore oil and wmineral
Pproduiction facilities, see 46 U.S.C. §-30208, or

‘sailing-schoot students and instructors, § 50504,
See supra, at 11, , . ) .

.- Moreover, pehﬁonm' "conpention that Miles
preciudes any action: or . remedy for personal injury

beyond that made available under- the Jones Act was.

direotly vejected by this Court in Norfolk Shipbuilding &
Drydock Corp..v. Garris, 532 U.S: 811, 818, 121 8, Ct

1927, 150 L. Ed. 2d 34 (2001). That case involved'

[***31} the death of a harbor.worker. Jbid There, the

Court recognized a maritime cause of action for wrongfil -
death -itributable to negligence althovgh neither the

Janes' Aot (which applies only to seamen) nor DOHSA
(which does not cover temitcrial waters) proviied such 2
temedy, Id, at 817-818, 124-S, Ct, 1927, 150.L. Ed 2d
34.-The. Court-acknowledged ‘that "it will be the hetter
course, in many oases that assert new claims beyond what
those statutes have seen. fit to allow, to leave furthier
development to Congress,” Id, at 820,-121 8. Ct, 1927,
450 L. Ed, 2d 34. But the Court,concluded that. the. cauge
of dotion at issue -there: was “new, only: in ‘the :most
technical sense” because "[{}he general maritime law has
recognized the tort of negligénce«for more than-a century,
and it -has been clear since Moragne that-breaches of a
maritime duty’ are actionable when' they cause death; as
when they canise injury." Jbid. The Court thus found that
"Congress's . nccupation: of - this field is not yet so
extensive 23 to.preclude 'us from Tecognizing what is
already. logicaily compelled by onr precedents.” bid

UMY ] T . ot . s

- Because, .Miles presented no bamier to this
endogsement , of a previcusly unrecognized maritime
cause of action for negligent wrongful death, we.see no
legitimate basis for a contrary [**%32] conclusion in the
piesent .case. Like negligence, "[tlhe-generdl maritime
law has recognized . . . far more than acentury” the duty
of maintenance and cure .and-the general availability of
punitive damages, See Garris, supra, at.820, 121 S. Ct.
£927, 150.L; Ed., [**399] 2d 34; sce also supra; at 3-8,.
And because respondent does not ask this.Court: to alter
statufory fext or “expand" he general principles of
marititne tort faw, Miles does.not require ve to eliminate
the general maritime remedy of punitive damages for the
willfl or wanton failure'to comply with the duty to pay

- maintenance and cure. "We assume that Congress is

aware of existing liw when it passes legislation," Miles,
supra, at-32,:111 8, Ct, 319, 112 L, Ed, 2d 275, and the
available history suggests that punitive damages wete an
esw!;lished art 6f the maritime law in 1920, see supra, at
5-8. N A

i
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¢ 8 'In light. of the Court's:decision in'Norfolk *

Shipbuilding & Drydock ‘Corp. v. Gartls, 532
U.S. 811, 818, 121 §. Ct. 1927, 150 L. Ed. 2d 34
© Fer o (001), ot teading of Milés carinot, as the dissent
¢ ' cohiendl, represent’ m‘- "atm:p[t]" change
£ corisel Seé pa.s't, at l, "

It xemsiing tnie, of coume, that "[a]dmnalty is not
created.in a vacuum; legislation hag always served as an
importané [*2574] ‘source of both cominon law ‘and
adwmiralty privciples’® Miles, supra, at 24, 11L8. Ct, 317}
112 I Ed. 24375, -[#**33} And itialso is. true that the
siejgligent denial of maintenance and:cure niay also be the

-subject-of d.Jonés Act claim. Ses Cortes v. Bailfimore

Tnsular Line, Inc., 287 U.S. 367, 53'S. Ci, 173, 77 L. Ed,
468/(1932): But the fact that seamen commonlyseék to
recover under the Jones Act for the wrongful withholding
‘of maintenance-and cure doas not mean that the Jones:Act
provides' the only remedy for maintenance and cure
cldimg: Indeed, contrary to petitioners' view that the
Jones Act replaced in their entirety the remedies.available
atzcommon- law" for maintehaice and oure, the- Corfes
decision explicifly. acknowledged a seaman's-xight .to
clioase: among::averlappitig statutory: and commion-law
remédies for injuries i sustaived' by .:ihe ‘denial ‘of
mdiiltenance and eurd. See 287US. at-374:375, 53 8, Ct,
273307 E:7Bd, 2d 386 (A -séaman’s "cavse of action for
persohal 5. injury -created by .the statute . may - have
ovetlapped his cauge of actiom:ft breach of thig' maritime
duty of maintenance and cure . ... . In such circumstances
it"wad his ﬁﬂvﬂlege, in ‘s’ ﬁn’ us the cuuses of abtion
covehed the smhe gtodnd,to sio mdxﬁbrently o any oné
dfthem") 10 ¢ .,."‘ e . )

a9 iFor thoge mamtenauce and cure clalms ﬂ:at du

~'not involve personal injury (and thwe cannot be

. * agsertedaumder the Jones Act), ' [*+#34] the dissent

- ‘argues that punitive damages should be barred

s+ ! because such claiins. afe“based in. contiact, not
.+ tort, See post,.at 8, But the right of maintendnoe
rand cure "was firnily’' established in the maritime

. 4 law long before recognition of the distifction
. between tort and contract," ODonnell v. Great

+ * Lakes Dredge & Dock Co,, 318 U.S. 36, 42, 63 8.
% 488, 87-Lr Ed, 596 (1943): Although the right
v has-been described as.‘incidens. to coiitract, it

' . canniot. be modifiéd "or waived. Seé Corfes v,
" voosBaltimore Insular Ling, Inc, 287 U:S, 367, 372,

538, Ct. 173, 77 L. Edv368 (1932).

10 The fact that, in some cases, a violation of the

duty of maintenance and oure may also give.rise

to a Jones Act olaim, sce post, at 3 (opinion of

. ALITO; J); is significant only in that it requires
. admiralty « coufts to..-onsure against doumble
"+ redovery. See Fitzgerald vi United States Lines
 €o,, 374 US, 16, 18-19, 83 8. Ct. 1646, 10 L, Ed.
<a2d 720 (1963) (authotizing a jury trial when a
maintenance and cure claim is joined with a Jones

Ait claim because, "[rlequiring 4 seaman. to-split

up his-lawsuit, submitting ‘part of it to a jury and

part to a judge . , . canr'ensily result in too muchror

-too Tiktle recovery®. Thus, a court may take steps

I . b ensure that dny. award: of damages for lost
* .. wages in a Yones Act negligence [*¥¥35] claim ig
offsct by the amount of lost wages awarded as

péct of & of majntenance and cure. See,

" dg Petition o Oskar* Tiedeniann '&: Co,, 367 -

- P2 498, 505, n:'6 (CA3 1966); Crooks'y, United
v Stalex, 459F2d631, 633 (w 1972)

g (**400] As’ this: Court has tepentedly exp!ninedx -

"remedies .for-' negligencey* ungéaworthiness, and
maintenance and cure’ have'different:origing and-may on
ocedsion’ call. for  application “of slightly différent
prificiples and proceduies.” Fitzgerald vi United Stites.
Lines Co., 374 U.S. 16,/18,'83 §.Ct, 1646, 10 L. Bid::2d
720 (1963); cee also Peterson, 278 US, at 13&:139;3:49
SCt 75, 73 L. Ed, 220 (emphasizing that a seatodn's:
acifori’ for- mainténance and cure ds-"indépendent!}rand
foimulative® from other claims.such. ag-negligence:and
that+ the imaintenance and owre.right is *in no" séusg
inconsistexit with, or an alternative.of, tiie right to recovesd
‘compensatory damages [upder the Jonés Act]"). See alsd.
Gilmore & Black § 623, at 342 (I is unquestioned law:
that both the Jones Act and the unseaworthiness remedies’
areadditional te rmaintenarice.and curd: the seaman miy.
have: maintenanice and-ocute and also one-of theother
fwo"). .The laudable quest for uniformity in admiralty
does not require the nacrowing of available damages to;
the lowest [***36] common denominator approved by
Congress': for distinct causes of action. 1 [*2575]
Although "Congress-. . . is free to say this much and: no
more;! Miles, 498 U.S.; at 24, M8, 317, 112 L. Ed:
2d 275 (internal quotation marks omitted), we will not
atiribute words to Congress thatit has not written,

o1 Although this Court has recognized that it
»  may change maritime law in its operation as an
, -admiralty court,i see Edmonds v. Compagnie

Genéralz Transatlantique, 443 U.S: 256, 271, 99

F-00051
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- & Ct. 2753; 61.L.'Ed, 2d 521 (1979); petitionérs
have not asked the ‘Court:té- dotso inr this case or
"+ pointed to any serious anomalies, with respect.to
the. Jones Act or otherwise, that our- holding may.
» rcreate; Norhave petitionersiargued that the size of
punitive damages awardy in:maintenance.and cure.
oases necessitates  recovery cap, which the Court
has clsswhere imposed. See Exxon Shipping ‘Co,
v. Baker, S US. _, 1288, ‘C't§695, 171
L. Ed. 2d 570, [l op] 42 (2005 iljosit o
. Buitve-t>-poufBénsalory il of 1:1). We do not
N "".de'cida’theseime"s‘..ii :" {3 A3 .:»l' Pt Ster .o

- _ L N T (A
I 7 P o e Ty
D R . LR R
"« Bécaueg punitives damages have': loiig. been. am

accepted . remedy wnder general ‘maritinie law, *and
because nothing in the Jones Act alteied this
mnderstanding, suoh damages for the willful and wanton
disregard of the mainténince and tuie Gbligation should

 remain [¥%*37) ‘ayailible"in the apprépeiste ‘case as @

wlatter of ‘gonbral maritime law! 12 Limiting recovésy foi'
maintenariod and dare to whatever is pemmitted’ By the
Joiés At Would give' greatei” pre-einptive effest: 16 the
Act thian, is- redisired 'By ‘its text, Miles, of*any of this
Couirds ‘othgr decidions interpreting the ‘statuté For thess”
redions, we affirm the ju jgmiclit: of the Coiirt of Appisali”
anll #iband ‘the "oase' for fiirthier proceedings consistent
W’iﬂl ﬁi?‘,’i’i@iohz .‘ “ . Yk Voot
TR B L A Vorete e
" +* 12 "Beoause we hold that Miles does not render :
* * -+ the Jones Act's damiges: provision ‘determinafive
-+ of respondent’s remedies, we 'do not address the’
““digsent's “argument -that the- * Jones' Act, by'
"« incoparating . the provisions: of the. Federal

* i:Enployers" Liability. ‘Act, ‘seo’ 46 US,C." )
"+ 30104(a),: prohibits’ the" recovery of punitive
damages in actions under that statute. Ses post, at

. . 3;15. v ity v - . L . .

" l.’t.‘i.uaonrdered:' TR S
DISSENT BY: ALITO
Dl:ssm v ‘ v - A

RE3 . 1 . . 1 . . k L.
JUSTICE ALITO, with whom THE CHIEF
JUSTICE, ,JUSTICE ~SCALIA, and.,  JUSTICE

3

KENNEDY join, dissenting, o

In Miles v. Apex Marine Corp,, 498 U, 19, 111 8.

Ct 317, 112 L. Ed, 2d 275 (1990), this Court provided a

workable framework for analyzing the relicf available on.

claims under [**401) general miaritime law, Today;-the*
Court abruptly -changes course.:I wouki apply . the:

analytical -framework adopted in Miles, [¥*%38] and 1:

therefore respectfully dissent, '
Yoo oy : wot .o
RN . g e it
-1, In grder to understand our decision in Mi}e.s,'ig is
Aessary ko gppresiate fho nafure of the authoritythaf fhc
Miles Court was exercising, ' The Constitution, by -
extending the judicial power of the United States to,
admiralty and maritime cases, impliedly empowered this
Court, to_continge the development of maritime law, “in
the manner of 2 oqmmen law eourt.” Exxon Shipping Co,,
Vi Baker, 554 U8, _, ".., 128 8, Ct. 2605, 2619; 171
Lo.Ed. 2d 570, 584;.(2008). ; see also Romerg v.
International Terminal Operating Co, 358 US, 354,
360-361, 79 8. Ct. 468, 3 L. £q.2d.368 (1959). In Miles,
this, Coyrt explained .. how. that anthority - should be
exercised in an .opa, in- which siatutory law has become
dominant,

Miles presented two questions rogarding thé souiie of
relief permitted under general maritime law, the first of
which was whether damages for loss of ociety may be
recovered on"&' gencral fndritime"/law wrongful-death
claim, lri-order to answer this-quéstion, té Court looked:
¥ the Diath o the Higli Seas Att, 46 US.C. § 30307 o'
séq., and the Jones Act 46 US.C. § 3070] ot sey, biofier
which* orédfed new "statutory wroligful-death ‘claifiis:
Because ‘the relief availablé on' thess étatitor’y “claisiig
does not include damages for -[***39] [+2576] idss ‘GF
sooiey, the' Conrf concluded that it should ot pérndit’
stich damages on a wrongful-death claifm broiight under"
goneral maritime'law. The Couit expilatied: = @ '

"We no longer live in an era when
* seamen and their loved omes. must look
primarily to the doufts as a source of
substantive ‘legal protedtion from’ injury
~ and death; Congress and the States have-
. legishicd ‘extensively in these areas. Jn
" #hi¥ erd, an tdmivalty Gourt should look
primarily to these legistative ehactments
Jor palicy guidance." 498 U.S,, at 27, 111
S. Cf 317, 112 L Bd. 2d 275 (emphasis -
added), Co -
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» The: Court took  similar approach in answering the
second qiestion in Miles ~ whether damages for loss of:
future income should be availablo in'a’ general maritime
law survival action. The Cowrt noted that: "[¢Jhére aré
indeed 'strong policy argumerits for- allowing . such
tecovery” and that "admiralty conrts have always showr:
a special solicitude for the welfare of seamen and their
families." Id, af 35-36, 111 8. Ct. 317, 112 L. Ed. 2d 275,

But becayse the Jones Act survival provision limits

recguery to  lisics -, muffored duting tho " degedlents
lifetiing,* the Court'held thii a similat limitation should
apply under goneral miitimg low. 44, at 36, 111 5. C&
SIBLEENS, " R

o E Y L A *
M3

Miles:thits- tnsiruoti-tidf, 'in exerdising our authority”
to [***40) develoy’ gencral tharitime Teiw, we dhiould b
guided “prinidrily by the policy choices reflected’ in

stefuted ‘oreating olasely-refaied claims. Endorsing what

has been termed a'principle-of uniformity, Miley:teachss’
that'if & form of relief-is not availdble. oii a statutory

" gliim, we should be relfictant fo-permit such relief'on d'"

similar dlaim brought inder géneral mavitime laws" « =
. LR
II .
H .:,q.‘:\,:.‘ Wt oa T . oLttt
VL L Rt L A (R
g - C vt % I3
The y e-of tyaintenance and cure claim tha is most
Hikely to jncludg a.request for punitive, damages is 2
[**492). olainy that & seagnan snifered persopal injury as
result of the willful.wefusal to provide maintenauce and,
cute. Such, p. glaim may be. brought under. general
maritime law,,See Cortes v. Baltimore Jnsular. Line, Inc.,
287 US. 367, 374,58 5.:.Ct 173, 77 L. Ed, 368 (1952),

- (zecpgnizing that,a segman may, sue..under general.

maritiug. law, to resover for personal injury resplting from,
the denial of maintenance and cute). And a similar claitn,
may also be maintained under the Jones Act, See, e.g.,
Guevara v. Maritime Overséas Corp., 39 F.3d 1496,
1499-1500 (CA5 1993) (en bans);. G. Gilmore & C.,
Black, Law of Admiralty § 6-13, p, 311 (2d ed, 1975). To
be sure, a seaman asserting a Jones, Act claim.must show
that his employer was negligent, .ibid,, while a seaman
[***41) proceeding wnder general maritime Jaw may
recover compensatory. damages. without estgblishing

fault, id, at 310. But because the prevailing rule in

American courts does not permit punitive damages
without a.showing of fault, see Exxon Shipping, supra, at
128 S Ct 2605, 2614; 171 L. Ed. 2d 570, 578, n. 2, it
appears that any personal injury maintenance and cure
claim in which punitive damages might be awarded sould

\

be brought equally under éither gengral matitimelaw or
the Jones Act, The Mtles uniformity therefore weighs
strongly in favor of a'rule that applies uniformly under
general matitime law :and the Jones Act. I therefore tum
to the question: ‘whether . punitive damages - thay be
awarded under the Jones:Adk- .+~ o

oo
' A L O

BT
Fuagted, in 1920, tho Joues; Ach, 45 USC, 4§

50104:30105), mhlkes opplicable 1y scamen _the
substanfive recovery provisions of the Federal Employers
Lisbility Act (FELA), 45 US.C. § 31 et yeq, which
became law in 1908. FELA, in [*2577] tum, “recites
only that employets shall be-Jisble in ‘damages’ for the
injury or ‘death .of one profectdd under:the Act” Miles,
supra, at:32, 111 8, Ct, 317, 112 L Ed, 24 275 (citing 41
US.C §31). A R .

I

Prior to the. enactment of the Jones Act) however,
this Cowrt had:.decided several.cases, that explored the
demages. allowed. under. FELA, . [***42] .In Michigan,
Ceniral R, Co. v, Vreeland, 227 U.S, 39, 33 8. Cf, 192,57 .
L. Bq:, 417 (1913), the Court dealt primarily with.the:
damages .that may be recoyefed wnder: FEEA's.
wrongful-degth provision, but the Coyet ‘also, discussed,
the, damages- available.in fhe oago of injyry, The Couct,
noted that if the.worker in.fhat case had not,died from his,
injuries, “he might have recovered such :damages,gt, '
would have compensated him for his expense, loss of .
tite, suffering and diminished eaxning power." Jd., at 65,

33 8 G¥; 192, 57 L. Ed, 417. Two years lates, n St Louis,
LM, &8 R Co.v. Crafi, 237 US. 648; 35 5. C1, 704, 59
L:Ed, 1160 (1915), the Court reiterated thatzan fnjured
wotker may recover.-only, coinpensatoty. .damages.
Addresding the damages, available to a party, bringing 2

- gurvival claim, the Court-explained that the ‘party may -

recover anly those damages. that bpd acorued, to the
worker at the time of his death and was thus limited to
"guch dameges as will be reasonably compensatory for
the loss and suffering of the injured person while he
lived." Id, at 658, 35 8. Ct. 704, 59 L. Ed, 1160, Ses also

ibid, (damages "confined to the [the workers] pefsordl’ '

loss and suffering before he died"); Miller v. American
President Lines, Ltd,, 989 F.2d 1450, 1457 (CA&), dert.”
denied, 510 U.S. 915, 114 8, Ct: 304, 126.L. Fd, 24 252-
(1993) ("It has beon the [*+#43] ubinimous [*¥403]
judginent of thecourts since before the enactment of the -
Jones Aot that punitive damages are ‘Sot recoverable

wnder [FELAD."
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When Congress incorporated FELA unaltered into
the Jemes 'Act, Congress must. have intended .40
incorporate FELA's limitation on damages as well, Miles,
198 US, ar 32, 111 8 Ct. 31 7, 112 L. Ed. 24 275, "We.
assume that Congress is aware of existing law when it
passes legislation.” hid, (eiting Cammon v. University of
Chicago, 441 U.S, 677, 696-697, 99 S, Ct. 1946, 60 L
£d. 2d 560 (1979)). It is thetefore reasanable to aggume
that only compengatory demages ity be secovared nder
the Jories Act.’Sec Pacific §, 8, Co. v. Peterson, 278 U8,
130, 136139, 49 5. i, 75,'75 L. Ed. 220 (1928) (uinider
the Jougs Act, a seattian’ may "réabyér, competisatory
damages for injuiries causq_z by ‘the, negligence"™). And
under M(e@f!’eﬂéoxﬁng:‘_a‘it’ Teast in the"absence of some
exceptionally raitl'qug gountel‘vaihng donsiderationis - the

‘ulo shagld b5 the ‘saiiie when a seaman Tues toder

general r'_nariiime Javr for perkonal

.

the denial'of mainténance and cuife!
RTINS S
. m v - Tay st

[ [

Injuty resulting ffom

‘In': reaching .the: opposite. conclusion, ‘the: Conri
reasons that:" puiiitive . damages wete - available. on.
maintenance and cure élaims ‘priof fo the enaciment of the
Jones “Act-and that the JonesAct was. pot intended:
[***44} to-trim. the relief" available on:such peneral
maritime law claims, This teasoning is flawed, ¢+ .

A

* First, the Court proceeds s if the question here were
whether the: Jones: Act was.meant tg preciude general
maritimé’ 1a% claims and reinedies, :See amte; at 9-10
(Jomes Act does mot "overtwr[n]” or ‘“eliminate
pre-existing remedies available to seamen™; ante, at 11
(Jones Act "preserves common-law causes of action");
ante, at 15 (Miles does not "preciudle]” all claims and
remedies beyond that made available under the Jones
Act). Miles explicitly rejected that argument. Sec 498
[*2578) US, at 29, 111 8. ¢y, 317, 112 L. Ed, 2d 275,
But just because the Jones Act was not meant to preciuds
general maritime claims or remedies, it does not foliow
that the Jones Aot was meant fo stop the development of
general maritime. Jaw by the courts, The Jones Act is
significant because it created a statutory claim that is
indistinguishable for present porposes fiom a general
masitime Jaw maintenance and cure olaim based on

. personal injury and because Ahis statutory claim does not

permit the recovery of punitive damages. "Congress, in
the exercise of its legislative powers, is free to say 'this
much and ro more," and "an admiralty court should look

primarily [**%45] to thege legislative enactments for
policy guidance.” Miles, supra, at-24, 27, 111 8, Ct, 317,
U2 L, Ed, 24 275, This policy embodied in the Jones Act.
thus constitutes a Powerful. asgument in favor of the
dovelopment of: a similar mle under genetal maritime,
‘aW-.v~,'- .. VR .o .t

4 1

. .
+ B oo

. That brings me to the Couts olim hat the
availebility. of punitive, damages, was established befarg
the, Jongs, Act was passed, If punitive damages were -
widely .recognized and regularly employed feature of
maitenance and our claims dying the pro-Jonss Agt
era, I would not mje. ont. the.possibility that this history
might bo. [*%404] - suffiens 0 ontwelgh, the Mgy
miformity principle. B} a search for cases in which

‘punitive damages were awarded for the willful denial, of

maintenance of oure —~ in an era when seamer were ofier’
treated with ‘shooking calloysness - yields Yery little,
Although American caurts have entertained maintenancg
and cwre suits sinoe the early 19th century, the Court
points to only two reported sases ~ The City of Carlisle,
39.F. 807 (DC Ore. 1889), and The Troop, 118 F: ‘769
(DC Wash, 1902) — that, as the Court carefully s i,
"appeer to contain g least.some punitive eiement.” Ante,
ad . .

The Court's choice of words is well advised, for
[%**46}. it is. not even clear that pumitive damages were
racovered in these two gbscure cages, In The City of
Carlisle; 16-year-old. apprentice suffered a, fragtured,
skull. The captain refused to put ashore, Giver little oare,
the.apprentice spent the next gix or seven.weeks:in his
bunk, wracked with pain, and was then compelied, to
work 12 hours a day, for the remaining three months of
the voyage. Upon lending, the captain made mo
arrangements for care and did not pay for the apprentice's
brain surgery, The apprentice received an awatd of §
1,000; that may include some “punitive element," but it
seems likely that much if not all of that sum represented
compensation for the apprentive's months of agony and
the lingering effects of his injury,

The Conrt's second case, The Troop, supra, involved
similarly brutal treatment, The seaman folf from a mast
and fractured an arm and g leg while his ship was six
miles from its port of departure. Refusing to return to
port, the captain subjected the seaman to malireatment for
the remainder of the 36-day voyage. As a result, he was
required to undergo painful surgery, and his injuries
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129 8. Ct. 2561, %2578; 174 L. Bd. 2d 382, **404;
2009 U.8, LEXIS 4732, m""“46' 21 Fla, L. WeéklirFed. S 1004

peimmiently prevented him from retursiing to work as a
matiner. He received [***47) an andifferentiated award

" of $ 4,000, dird while the court was'skintply oritical of the

captais conduct, it-is far from clear that the award did

not ‘consist entirely of compensatory damages for medicat:

expenses, lost future income, and pain and sufferiog, - -

In addition to the two cases cited by the Court,
respondent and an amicus olaim that punitive damages
were awarded in 2 féw additional’ oases, See Bri“ef for
Respondent 13; Brief for Anilcis Curle Asioridiit Assi!

;. Of Jubtice s Amicus Ciifias 10-1150F these odses: The

SI91° 140°F, 820'(CAS 1905); is petkiapy

2,

e’ b‘&thppoﬁive ‘Thiére," the' dovist: explaindd-tht: its'
" award cf$ 1,500 woilld riii oﬂy""so:h;iensa&e thie dedmiil
! for Yis unneobssaty “and vnnieriied suffoiing" buf would
- “einphasize * the imporfance of!" humiané’ “and * correct
: jixdgment ilndef the ‘oircumstatices o "the part of the

mMr" Id." at 827."While the court's’ referenoe to" thie
mighings thiat thic hiward eribiodied suggests‘ihat the award
wag fix piﬁpunitive, #is alvo poasiblb that the réferetice
siniply xepwk“eﬁted o restatesnentof oné'of the traditionil
ratio‘tiales “fo idiitenance'and-oure, i.e., that it served the
eéonnmi’c mfemsfs Sof 'shlpoWners ‘and’ the. generél
ifibcirests ‘of the coliiitiy [**48] by making scivice as a
stHitban moke’ atiiiictive, ‘Seo Harden V. ‘Gordon," 11 F.
Cas. 480, 485, F. Cas. No. 8047 (No. 6,047) (CC i,
1823). . .

The remaining oiided Containr Harsh e‘ntncish: of the
seamen's treatnient B do*tot identify any porﬁon of the'
aivatd a8 pauitive. See Th Rolph, 293 F. 269 (ND Cal:
1923), aff'd; 299 'F. 52 (C49 1924) (undifférentiated:
[**40s] ‘awird of $°10,000 for a seaipai rendered blind

il both eyes); Tomlinson v. Hewett, 24 F. Cas. 29, 32 F

Cas Na. 14087 (No. 14,087) (DC Cal. 1872).

- In sum, the search for maintenance and cure cases in
which-punitive damages.were awarded yiolds sirikingly
slim. results; The cases found dre inufficlent in number,
clarity, ‘dnd- proiinence 10 Jusﬁfy depaﬂure from the
Miles unifonmty pl‘mclple.

lV . -t ; B ,
Thm is one remaining quesnon in this caae. namely,

,wilether punmye damages are permuted when a seaiman,
asserts a,general mantinm law maintennnne dnd cyre

clgim fhat is not haseq] on pemonal injuty. In Cortes,. 287
VS, at 370,99 5. Ch m 7L Fd, 368, hs Cout
explained fhat i dpty &,  maintenancg, avd cure]
"is one, anngxed fo the, eppleyent. . Conieaotual it js
mﬁxesensethetithns{tamumgih relglﬁoqy:hlohxs
confractugl, i - origin, "but telafion; no
agteement is aompelznu izo [***49] abpoga;e ‘the.
incident." The duty is thus essenﬁal!y quasiconiractual,
and therefore, in those instances in which the sgaman
does not suffer personal imjury, recovery should be
goveined by the Jaw of quasi-contract, §eeRestatement
(Second)‘of Contracts §§.4by.12f(1979);, Restitemen of

Restitution§§113-114 (1936);1 - B: Dobbs; Eawiof: -

Remedies § 4.2(3), pp 580.(2d ed:1993). Thus,an aivard
of punitive damagemiﬂ*nbtapptoptiate« Seq alsu:(?ﬂkvam.
S9R3d o 1513.." . - A T R

T

For theses teasons; -I would .hold that punitive
damages ere not available in & case such-.gs this,andX
would therefore. Yeverse. the. decision of the’ Gourt. of}
Appeals. [ N '

W oo AR T YR I
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{458 US 564)
DANNY L. GRIFFIN, Petitioner

v
OCEANIC CONTRACTORS, INC.

OPINION OF THE COURT

Justice Réhnquist. delivered the
opinion of the Court,

[1a} This case concerns the appli-
cation of 46 USC §596.[46 USCS
§596), which requires certain mas-
ters and vessel owners to pay sea-
men promptly after their discharge

and authorizes seamen to
[458 US 566] .

. recover

double wages for each day that pay-

ment is delayed without sufficient
cause. The question is whether the
district courts, in the exercise of

discretion, may limit the period dur- °

ing which this wage penalty is as.
sessed, or whether imposition of the
penalty is mandatory for each day
that payment is withhéld in viola-
tion of the statute,

On February 18, 1976, petitioner
signed an émployment contract with
respondent in Néw Orleans, agree-
ing to work as a senior pipeline
welder on board vessels operated by
respondent in the North Sea. The
contract specified that petitioner’s
employment would extend “until De-
cember 15, 1976 or until Oceanic’s
1976 pipeline ' committal in the
North Sea is fulfilled, .whichever
shall occur first.” App 41. The con-
tract also provided that respondent
would pay for transportation to and
from the worksite, but that if peti-

tioner quit the job prior to its termi-
nation date, or if his services were
terminated for cause, he would be
charged with the cost of transporta-
tion back to the United States. Re-
spondent reserved the right to with-

hold $137.50 from each of petition-

er's first four paychecks “as a cash
deposit for the payment of your re-
turn transportation in the event you

should become cbligated for its pay-.

ment.” 14, at 47, On March 8, 1975,
petitioner flew from the United
States to Antwerp, Belgium, where
he reported to work at respondent’s

vessel, the “Lay Barge 27,” herthed ,

in the. Antwerp harbor for repairs.
On April 1, 1976, petitioner suf-

fered an ipjury while working on the
deck of thé vessel readying it for sea.
Two days later he underwent emer-
gency surgery in Antwerp. On April
b, petitioner was discharged from
the hospital and went to respon-
dent’s Antwerp office, where he
spoke with Jesse Williams, the weld-
ing superintendent, and provided a
physician’s statement that he was
not fit for duty. Williams refused to
acknowledge that petitioner’s injury
was work- '

[458 US 567}

related and denied that,

respondent was liable for medica) .

and hospital expenses, maintenance,
or uncarned wages. Williams also
refused to furnish transportation
back to the United States, and con-
tinued to retain $412.50 in earned
wages that had been deducted from

- ‘petitioner’s first three paychecks for
that purpose. Petitioner returned to -

his. home in Houston, Tex. the next
day at his own expense. He was
examined there by a physician who
determined that he would be able to
resume work on May 3, 1976. On
May 5, petitioner began working as

* & welder for another company oper-

ating in the North Sea.
In 1978 he brought suit against

N

F-00056

PITI TN,

e



US. SUPREME COURT REPORTS

respondent under the Jones Act,

§20, 38 Stat 1185, as amendeq, 46 -

USC-§ 688 [46,USCS § 688), and un-
der general -maritime law, séeking

damages for respondent’s failure to .
pay maintenance, cure, unearned

wages, repatriation expenses; and

the value of certain personal effects.
lost on board respondent’s. vessel.

Petitioner also sought penalty. wages

under Rev Stat §4529, as amended, |

46 USC §596 [46. USCS §596); for
respondent’s failure to pay’ over the

$412.50 in earned wages allegedly
due upon discharge, The District -

Court found- for 'petitioner and- .
totalling

awarded . damages
$23,67040. ...

Several findings 'made by, that .

court are pasticularly relevart to

this..appeal. First, the court. found
that petitioner’s injury 'was' proxi~ -
mately caused: by an unseaworthy

condition of respondent’s vessel. App
17, 110; 28, 6. Second, the court
found that petitioner was discharged
from respondent’s employ on the day
of the injury, and that the termina-
tion of his employment was caused
solely by that injury. Id., at 18,  16;
23, 17.} Third, it found that respon-
dent's failure to pay petitioner the

$412.60 in eamgd wages was “with-.

" out sufficient

'

[458 US 568] .

" , cause.”. Id., at 20, 1 20; .
95, 112 Finally, the court found
that' petitioner had exercised due.

diligence in attempting to collect
those wages. Id., at 20, § 21.

1. According to respondent, petitioner was -
not formally discharged until June 1, 1976,
but his termination was made. retroactive to
April 1, Brief for Respondent 5,

2. The court also found: -
"Defendant did not begin a thorough investi-
gation of plaintiff's claim until September 30,
1976. The investigation was not made with
reasonable diligence. Defendant’s failure to

pay maintenance and cure, repatriation ex. .

penses, the cost of his personal effects, and

In assessing penalty wages under

46 USC §596 [46 USCS §596), the

court held that “[tlhe period during

which the penalty rups is to be de-- * .
termined by the sound discretion of - -

the distriet court and depends on the
equities of the case.” App 25, § 11. It

.determined that the appropriate pe- .:
riod for ‘imposition' of the pemalty .

was from the date of discharge,
April 1, 1976, through the date .of

petitioner’s reemployment, May 5, *

1976, a -period. of 34 days.' Applying
the statute, it computed .a. penalty of
$6,881.60.* Petitioner appealed the
award of damages as inddequate.

The Court of-Appeals for the Fifth

Circuit- affizmed. 664 F2d.35 (1781).,
That court . concluded, inter alia, ..

that the District Court had not erred
in limiting assessment of the penalty

provided-by 48 USC § 596.[46 USCS ' -
§ 596)-to the period beginning April ...

1 and ending May 5. The court rec-
ognized that the statute required
payment of a penalty for each..day
during which wages were withheld

" until the date they were actually

paid, which in this case did not ac-
cur until September 17, 1980, when
respondent satisfied the judgment of
the District Court. Id,, at 40; see App

30. Nevertheless, .the couit believed

itself ‘bound by  prior decisions
withiin the Circuit; which left calcu-

lation of the penalty period to the

sound . diSeretion’ of ‘the district

courts. 64 F2d, at 40. It concluded

4

earned and unearned wages to plaintiff consti-
tuted arbitrary, - unreasonable, callovg, and
Vﬁvg;ﬂxl disregard of plaintifi’s rights.” App 20,

3. The court found that the daily wage rate
-to be used in caleulating the penalty was
$101.20. In’accordance with the statute, the
court assessed a penalty of twice this rate
13202.40) for each of the 34 days of the pen-
alty period.

F-00057
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that the District Court in this cage .,
had not abused its discretion, by as-, °.

sessing.a penalty.only for the period . |

during-which petitioner. was unem- ..
ployed. - P

T

We granted éertiorai¥ td:=z:esﬁ Ve ar -

.

conflict ainong the ‘Circuits yegard- .

ing the proper application of-the .

wage penalty statute.t 454 US 1052, ey
70 L Ed 24 587, 102 S Cs 696 (1981).
We reverse’ the ‘judgment ofthe :
Court of Appeals as to that issues
‘ N A BOfar et
A e
[1b] The lariguage of the statute’ : .
first obligates'the master or owner'of *
any vessel making ecoasting ‘o¥ for- '.
eign voyages to pay LVery. deaimax /
the balanice of “his unpaid ‘wages v + .
within ‘specified periods after:his digg.

charge.® It then provides: © b
* it [

0

. . . . * s gy, B

4. The Courts of Appeals for the, Thifd aid "
Ninth Circuits have interpreted the statiie to .
mandate ' impdsition of the penalty .for each™s
day utitil-the Wages are paid and to leave ng;, .
room for the district court’s exercise, of disere- ,
‘tion. Swain v Jsthmian Lines, Inc..360 F2d 81 -
(CA3 1966); Larkins v Hudson Waterways '~
Corp. 640 F2d 997 (CA9 1981} Thorras v-8S: -
Santa Mercedes, 572 F2d 1331 (CA9 1978).
The Courts of Appeals for the First, Second,
and Fourth Circuits have adopted the inter-
pretation followed by the Fifth Circuit. Mav-
romatis v United Greek Shipowners Corp.,
179 F24 310 (CA1 1950); Forster v Oro Navi-
gation Co. 228 F2d 319 (CA2 1955), aflg 128 F

.Y Firipls, 288" F3d 651 (CAY 1960), cert
denied, %asssl?ﬂsﬁa@.ﬁ L. ¥’ 24" 858787 §°CF
903 (1961). We noted this conflict'in Ameriean
Foreign S. 8. Co. v Matise, 423 US 150, 152 n
1,46 L Bd 24 954, 96 S Ct 410 (19751,

5. Petitioner lias not quéstioned the .other
holdings of the Court of Appeals in his case. -
Resporident did not appeal from the judgment.’
of the District Court and has not cross-peti
tioned for certiorari here.

6. The statute reads in full;

468 US 564, 73 L Ed 2d 973, 102 S Ct 3245

-

YUty

PR

|48 US 570] * '

“Every Jhagler or dwner who' re-

fuseg oi’négléets to make payment
in the "'x‘h:glxier heteinliefore men-
tionéd " without stifficient cause
shall pay to' the sediman’ 4 sum
eqial to’ two days® pay for each

»
‘

and"‘¢Very ‘ddy duriiig which pay- -

mént is delayed beyond the respec-
tive periods’. ... "o H .0
{2] The statute. in straightforward

terms provides for the payment , of

double wages, depending upon the

satisfaction of-two congditions. First, .

the, master, or owner .must h ,
fused, or. failed to pay the séaman his
wages within the periods speified.
Second, this fzilure or refusal must-
be “withont sufficient cause.” Once .

these conditions are’satisfied; how- .
* every the uhadorned language of the
statite dictates that the master or ..

owner' “shall pay to the seaman” the

sums spécified “for each and -every

]

' PR

“The master ‘or owner of any véssel making
coasting voyages shall pay to every seaman
his wages within two days after the termina-
tion of the agreement under which he was
shipped, .or at the time such seaman is dis-
charged, whichever first happens; and in case
of vessels making foreign voydges, or from a
port ofi the Atlantic to a port on the Pacific
or vice versa, within twenty-four hours after
the cargo has been distharged, or within four
d.iys after the seaman has been discharged,
whichever first happens; and in all cases the
seaman shall be entitled to ba paid at the
time of his discharge on account of wages a
sum equal to one-third part of the balance
due him. Every master or owner who refuses
or neglects to make payment in the manrer
hereinbge‘;ore mentionéd " Without " sufigieit
cause shall pay to the seaman a sumi equal to

two days’ pay for each and evéry day during-

which payment is delayed beyond the respec-
tive perieds, which sum shall be recoverable
as wages in any claim made before. the court;

, have re-,

)

but this.section shal} not. apply to masters or °

owners of any vesse| the seamen of which ake
entitled to share in.the profits of the cruise or
voyage. This section shall not, apply to fishing
or whaling vessels or yachts,”

+
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day during which payment is de-
layed.” The words.chosen by Con-
gress, given  their plain meanmg,

leave no room for the exercise of '.
discretion either in deciding whether

to exact payment or in choosing the
period of 'days by which the payment
is to be calculated. As this- Court
described 'the statute ' prany :years
ago, it “affords a definite and reason-
able procedure' by which the seaman
may establish ‘his nght to recover
double pay where his wages dre. un-
reasonably® withheld.” . McCrea - v
United States, 204 US 23 32,79 L
Ed 735,65 8 6(: 201 (1935) Qur task
astogweeﬂ‘ ptothemllofConw

gress, and. where' its will has beex
terms,

expressed in, ;easonably
“that language must ordmarily be
regarded as congliisive.”

—

Consumier'"
Comih'n v.GTE Syl-’

vania, Inc, 447 US 102, 108, 64 L Ed“

2d 766, 100 S Ct 2051 (1980)
’ - [458 US 571):

The" District Court found that re-.
spondent had refused to .pay peti-
* tioner the balance” of his earned:
wages promptly after dischaige, and..
that its refusal was “without suffi-,

cient cause.” Respondent challenges:,

neither of these'findings. Although .

the two statutory conditions were
satisfied; however, the District: Court-
obviously did .not 'assess double
wages “for each and every day” dur-
ing which payment was delayed, but
instead limited the assessment to
the period of petitioner’s unemploy-

“ment. Nothing in the language of

the statute vests the courts with the
discretion to set such a limitation.

v . I

B

Nevertheless,
that the legislative purpose of the
statute is best served by construing

it to permit some choice in determin-

irig the length of the penalty period.

respondent urges

In respondent’s view, the purpose of -

the statute is' essentially remedial -

and compensatory, and thus it
shotild not be interpreted literally to .
produce’a monetary award that is so .

- far in-excess of any equitable rem- .

edyastobepumtive e

[3}- Respondent. however, is uuable
to. support this view. of legislative -’
purpose by reference to the terms of
the statute. "There is, of couyse, no
more persuasive evidence of the pur~
pose of a statute than the words by _
which the legislature undertook to
give' expression- to ‘its wishes”
United States v American Trucking
Agsns., Inc. 310 US 534, 543,84 LEd :
1345, 60 S Ct 1059 (1940). See Caml-
netti v United” Stites, 242 US 470,
490, 61-L..Fg 442, 378 Ct 192 (1917)
Nevertheless; in: rare ‘cases the lit--
eral application of a statute will
producea result demonstrably .at
odds with the iitentions of ity draft-:
ers; and' these. intentions must be;
control’hng ‘We have reserved “some -
‘scope’ .for adopting  a restricted ..
rather than a literal or usual-mean: :.
ing of its words where acteptance of .’
that meaning . . . would thwart-the
obvious- puxpose of the -statute’ "
Comimissioner v Brown,.380 US. 563
571, 14 I, Ed 2d 75,-85.S O 1162.;
(1965) (quoting. Helvermg v Hammel,...
311 US 504, 510-511, 85 L Ed 303,.
61'S Ct 368, 131 ALR 1481 £1941)) .
This, however. is‘not the exceptmnal :
tase. , .

[458US 572) . '

As the Court recognized in Collie v
Fergusson, 281 US 52, 74 1, Ed 696,
50 S Ct 189 (1930), the “evident-
purpose” of the statute is “to secure
prompt payment of seamen’s wages
. . . and thus to protect them from
the harsh consequences of arbitrary
and unscyupulous action of their em-
ployers, to which, as a class, they
are peculiarly exposed.” Id., at 56, 74
L Ed 696, 50 S Ct 189. This was to

-be’ accomplished “by the imposition

of a liability which is not exclusively’
compensatory, but designed to pre-
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vent, by, its coercive effect, arbitrary -

refusals to pay wages, and .to indpce
prompt payment when payment is
possible.” Id., at 55-56,.74 L Ed 696,

- 50 s Ct 189. Thus, although the sure

purpose of thé stitite is remedial,
Congress has chdden to Bécure that .

purpose through the use of poten- :

uhitive sanctions designed to
deter néghgent or arbxtrary delazys
in payment.

The- ‘legnslatzve hxstory of the sl:att*H

. ute Jeaved little if any doubt that °
* this understanding _is cotreet. The

law ‘owes its origins to thé Act of
July 20, 1799, ch 29, §6, 1.Stat 133, ,,
passed’ by the First Congress.:, Al
though the-statute as originally en--
actéd gave every seaman the right to
collect the wages due under his con-,
tract "as soon as. the -voyage xs'
ended,”: it did not- provide for the
recovery ‘of additional sums-te en- -
courage : compliance. Such a 'provi-
sion was. added- by the Shipping. .
Comniissioners Act of 1872, ch 322; -

§ 35,°17 Stat 269, which pmvxded'for
the payment of “a sum not exceed:..
ing the amount of two days*:pay for. .
each of the days, not exceédmg ten ¢
days, d;mng which -paymént is de--
layed.” The Act of 1872 obvidusly.
established a ceiling of 10 days on-
the peried duritig which the penalty -
could be assessed and, by use of the- -
words “not exceeding,"
courts with discretion to choose an
appropriate penalty thhm that pe~ '
riod.”

7. The Act éf 1790 and the Ack of 1872 ;

' provided the basis for §4529 of ‘the Revised -

Statutes, codified in JB‘IS Section 4529 read ,

as follows:

“"Rbe. master or, owner qj‘ exgety Vstel map!:\ |

ing voyagés from a port on the Atlantid ¢5

pott on thé Pacific, or vice versa, shall pay to
every seaman his' vwagés, within two days .
after the termination of the agreement, or at .
the time such seaman s discharged, which-
ever first happens; and, in the case of vessels
making forelgn 'voyages, within ‘threé days

alter the cargo has been delivered, or within -

five days after the seaman’s discharge, which-
ever first happens; and in all cases the sea-
man shall, at the time of his discharge, be

left the .

fass US 573)-
Congréss ameyided ' the law again
in 1898: As amended, 514 read in rele-
vanf, pﬁrt,.

“Every fmaster or owner ‘who re-
fusés or negleéts to make. payment
ih-‘thantier hereinibefore mentioned
without sufficient cause. shall pay .
to-the seaman a's8m equal to one

, day’s pay’ for edch and every.day
during which' payment is delayed
beyond: the.. respective periods.”
“Act.of Der. 21 1898 ch 28, 54 30
Staﬁ 756 C

Thenamendmg leglslat;qn thus ef
fected: rtwo, chang’e,s* {.xt :removgd

" the discrefion, the r@m re exxs uE
which, courts, migh ,gr pSS Han‘
an amqpnt calcu,lg on t e a&;s ‘of’

each day during. w};gt} pg ‘Wa;;
delayed, and, se At remoxe

10-day cexlmg whx
ited the number’ of ays upon which
an' award might be calculated. The
accompanymg 'Coininittee: -Reports
1dgé:r1t¢!‘y the Puriiose of the legisla:

tion ‘a¥ “thig %mehd‘ratm‘n of'the don- .
dition of thé'American seaiiten,” and: -

characterizé the arﬁénded wage "pén::
altj" in' particular- as “designéd to

secure the promptest possible pay- -

mént-of wages." HR Rep No. 1657,

55th Cong, 2d Seds, 2, 3 (1898) “‘Se&c

t 3

entitled to be paili, on acnount. a stim equalio -

ane-fourth part of the balance due him. Every
master or owner who neglects or refuses to
mak;éz payx:ilent in fx;anner hereinbefore men-
tion ithout sufficient cause, shall pay to
the sehn‘yan a Sum hoY exceedinip ‘thi aidbint
of two days” pay for each' of the days, not

exceeding ten-days, during which paymentis |, °
delayed beyond the respective penods. which *

sum shall be recpverable a¢ wages in any
claim made BEfore the court. But this section
shall not apply t6 the masters or owners of

any vessel the seamen on which are entitled .

to share in the profits of the cruise or voy-
age."

thergzjiqfore hm-“

F-00060
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élso S.Rep No. 832, 54th Cong; st

Sess, 2 (1896).* Nothmg in the legxs~
lative history of the
[458 U8 574]. ..

gests that Congress intended to do,,
anything other than what the Act's’
enacted language .plainly demon—
strates: to strengthen the deterrent,
effect of the statute by remaying the .
courts’ latitude in assessmg the
wage penalty.

The statute was' amended for the -

last time in 1915 to'increase further
the sevetity of the penalty by dou- *

bling the wages due’ for each’ 'day’ '

. during which payiient of ea*n‘xed
wages was delayed. Seamen’s Act of
1915, ch 153, §3, 38 Stat 1164.-
There is no suggestion in the Com-
mittee Reporis or in the floor de--
bates that in so doing, Congress in-
tended to reinvest the courts 'with -
the discrétion it had removed in the

. Act of 1898, Resort to the legislative

history, therefore, merely confirms
that Congress intended the statute

to mean exactly what 1!‘.5 _plain Ian- ‘

gusgesays. . . .
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(1] Respondent argues, however,,

that a literal construction of the
statute in this case. weuld produce
an absurd and unjust resulf which

A . TP

8. The 1898 Act was substantially identical
to legislation that had: passed the House in
the previous Congress, and had been favor-
ably reported in the Senate, but had failed to
come to a vote before the end. of the session.
Thus, the House Report of the legislation
enacted in 1898 contained little more than a
reproduction of the House Report of the previ-.
ous Congress, and the relevant-Senate Report
also dates from that Congress.

9. [4b] Respondent assumes that the pen-
alty would vun until September 17, 1980,
since that was the date on which it finally

paid petitioner the $412.50. Brie{ for Respon-
dent 17. Petitioner, on the other hand, appar-
ently assumes that, the penalty period expxred
on May 6, 1980, the date of the District

Court's Judgment. Brief for Petitioner 19. Un-

der our construction of the statute, the Dis-

trict Court’s entry of judgment will not toll

1898 Act sug: -

Congress could not have intended, -
The District Court found ‘that the
daily wage to be used in computing -
the penalty was §101.20. I the stat:
ute ig apphed literally, petitioner -
would receive twice this amount for -
each day after his discharge until
September 17, 1980, when respon- -
dent satisfied ‘the District Court’s
judgment.? Petxti%ger would receive . -’

over $300000 s:mp]y because re-
spondent improperly withheld -
$412.50 in wages.; In respondent's' '

view, Congress could not have in- '

tended seamen to receive windfalls
of this nature without regard to the
equities of the case, .

[da] It is true that' ml:erpretatxons
of a statite which- would produce
absurd results are fo be: avorded if
alternative jnterpretations” bonsas-'
tent with the legislative ptirpose ate -
available. See United States v Amer- -
ican Trucking Assns., Inc: 310 US, at '
§42-543, 84 L 'Ed- 1345 60 S CMOEQ e
Haggar Co v Helvermg, 308 US 389,
394, 84 L Ed 940, 60 S Ct 3{37 (1940).
In refusing to nulhfy statutes, how-
ever hard or unexpected the particu-
lar effect, this Court has said: P

“Laws enacied with good inten!
tion, when put fo the test, fre-. "
quently, and to the surprlse of the
law maker himself, turn out to be
mischievous, absurd or otherwise

"t ' 1.

the running of the penalty period unless de-

lays beyond that date are explained by suffi-
cient cause., See Pacific Mail S. 8 v
Schmidt, 241 US 245, 250-251, 60 L Bd 982
36 S Ct 581 (1916} (holdmg that when an
appeal is taken ‘on reasopable grounds, the ,
penalty should not apply to delays in pay-
ment beyond the date on which the district

court’s ‘decree is- entered, since those delays: -

are supacrted by sufiicient cause). The Court
of Appeals for the Fourth Circuit, in Southern
Cross 8.8, Co. v Piripis, 285 F2d, at 660, and
the Court of Appeals for the Third Circuit in
Swain v Isthmian Lines, Ine. 360 £2d, at 88, n
26, have interpreted this Court's decision in
Pacific Mail to permit the employer to toll the
running of the penalty period by placing in
the hands of the court the allegedly unlaw-
fully withheld wages.
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objectionable. But in such case the,
remedy lies with the law’ makmg
authority, . and not  with the -
courts.” Crooks v Harrelson, 282
US55, 60, 75 L Ed, 156 51 SCt49 -
(1930). .,

It i§ hlghly probable that _respbn- i’
dent is ‘cbrrect in its ‘Gontention "t‘haﬁ 4
a recovery in exceéss of'
this case’ greatly exceeds any actual -
injury suffered by petlhqhnser as a
result of respondent’s delay in pay--

ing his wages, But this Court has -

prevmusly récognized that awards
made under this statute ‘were not

intended to be tnerely dompénsatdrjf

“We think the use -of thxs lan-
guage indicates a purpose to pro-
tect . spamen from. delayed pay-

mentsvnf wages by the impogition

of ‘a. Hability which_js not ex ‘l'u_i
sively cqn;pensatory, but designed "
to prevent, by.its coerciye é ect,
arbitrary  refusals "to pay wages,
and to.induce -prompt payx‘ngnt )
when payment i possible.” Co ie
v Fergusson, 281 1S, @b 554-56 74
L Ed. 696,.50 S Ct, 1&9_

{458 tfs 5761

(5] It is in the Hature of pumtlve '

remedies to. autherize awards thas.
may be gut of proporhon to actua]
injury; such .remedies typically are’
established to deter partlcular con-
duct, and the legislature not infre-
quently finds that harsh conse-
quences must be visited upon those
whose conduct it would deter, It is
pxobably true that’Congress did not ..
precisely envision the 'grossxiess of

$306’000 in -

L

the difference in this case betiveen '

the actual wages withheld and the -
amount of the award required by the .
statite. But it m;ght equally well be -
said that ?f!ongress did "not preclsély
envision the trebled amount of some '

damages awards in private antitrust
actions, see Reiter v Sonotone Corp.
442 US 330,:344-345, 60 L. Ed 2d

931, 99 S Ct 2326 (1979), or - that, -

because it enacted the Endangered
Species Act, “the survival of a rela-
tively small numbér of three-inch-

fish - . . would requlré the perma- -
nent haltmg of a Vn-tually ‘h&inpleted 3

dam for whxch Congress had[d] ex-

pended move than $1 million,” TVA -

v Hill, 487 US 153, 172,57 L Ed 24

© 117, 98 S Ct 2279 (1978). It is enough"

that Congress’ intended that the lan-
guage it enacted would be applied as
we have applied, it. The .remedy for
any. ghssatxsfac&ion with the results

in ,partxcularl cases. lies with Con-

gress and not with this Cqurl: Con-

gress may, amend the statute we '’

may -not. See Oonﬁumgr Product,..

Safety Comm/n v GTE Sylvama. Inc,

447 US, at 123124, 64 L, Ed 2d. 766,,’ j

100°' 8. Ct 2061; . Reiter. v Sonoton g,
supra, at 344~345 60-L Ed 2. 931
99 S CL 9326, R

A ORY

Fmal!y, we note that our hcldina

i,

is conmstent with Pacific Mail 8.8

Co. v Schmidt, 241 US 245, 60 L Ed -
982, 36 S Ct 581 (1916). The em-""

ployer in that case challenged a deci-
sion by the Court of ‘Appeals to ap-
ply the wage penalty to the delay
after the District Court’s judgment

‘occasionied by the employer’s appeal..

The Court held that on the facts-of -

that case, application of the penalty.
beyond the date of the District
Court’s judgment was error. Con-

* trary to respondent’s assertion, how-

ever, the holding does net reflect the
discrétionary tailoring of the penalty-
to the equities of the case. Instead,

the Court held that the delay, pend-~

ing. appeal was not “without suffi-
cient caiise,” a§ required by the.stat-

ute before the penalty can sttach. -

- e
( S J}
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Id, at 250, 60 L Ed 982, 36 S Gt
581." As we explained earlier, a con:. A P
dition to-the imposition of the wage ce e
penalty is 2 finding that the delay in .
payment is “without sufficient C e
cause.” To the extent that the equi-. SRS 5
ties of the situation are.to be consid- R,
ered, see Collie v Fergusson, supra, .. Loy Pl
they bear on that finding, and nat on Lo e
the calculation of the penalty period - .
once.that finding has been made.: . PN

“ - IV - -'-“1 o T o

The"‘Dis;rict-'Court'»found that re. . ' - .
spoiideiif’s refusal to pay: petitioner .. . - '
earried wages following his discharge I '
was without sufficient cause. It ap- oL ’
plied the wage pepalty only for the o
period of ponpayment during. which, R A
petitioner: was -unable to work. It " , e
made po finding; however, that re- . A
spondent’s ‘continuing delay in pay- . R S Co
A -~ ment beyond - that period was for A R

W sufficiént canse. Under the plain lah--." "~ oL LT
.guage of the statute, therefore, its T UL
- decision o limit :the ‘penalty period . R
was error. The judgment of the - : A DU A
Court of Appeals affirming that deci- o DR
sion accordivigly is reversed, and the . o s
cage is remanded for proceedings ’ T e
.consistent with this opinion. " . . e

2

KT

o

It is so ordered..

P .
sl

("; 10. The Court found that the employer'“had 581, because the work for which the seaman
strong and reasonable ground for believing claimed unpaid wages did not oceur during a
that the statute ought mot to be h d to ap- voyage and was the result of an oral contract.
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e e el
ie‘-( B ply,” 241 UB, at 250, 2
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